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Abstract
The South China Sea (SCS) has abundant biological diversity and natural resources that coastal
communities rely on. Because of the ocean's interconnectedness and fluid nature, the marine
environment's protection requires cooperation among coastal States. Therefore, this thesis aims
to enhance regional cooperative projects and activities to preserve the SCS's shared marine
environment. This thesis discusses the international legal framework for marine environmental
protection and States’ general obligations to cooperate in protecting the marine environment.
In response to the ocean's mobility and dynamic nature, this thesis inspects the application of
the integrated management approach, including marine spatial planning, environmental impact
assessments, and marine protected areas.
This study highlights how the cooperation among coastal States in semi-enclosed seas is
emphasised in the 1982 United Nations Convention on the Law of the Sea. This thesis then
analyses regional practices in three semi-enclosed seas related to the protection of the marine
environment, focusing on their guiding instruments, institutional arrangements, and
cooperation with international organisations. Drawing on the examination of law, policies and
existing practices in these semi-enclosed seas, a suite of specific recommendations is provided
to enhance and scale up the implementation of regional initiatives for marine environmental
protection in the SCS. These measures are, for the most part, undertaken on a soft-law basis.
With existing regional cooperative organisations and marine environmental protection
programmes, SCS coastal States should focus more on practical measures to implement current
regional projects, including precise roles that regional organisations can play and capacitybuilding programmes targeting the integrated management approach. Coastal States in the SCS
can adopt action plans for thematic issues such as coral reef conservation, use demonstration
sites to evaluate the implementability of such action plans, and scale up their implementation
from transboundary cooperation, thus comprehensively forming an implementation
mechanism in the South China Sea. This proposed implementation mechanism could enhance
regional cooperation on marine environmental protection through coordinating regional and
subregional projects, step by step unifying fragmented programmes into a regional
collaborative structure.
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Chapter 1
Introduction
1.1 Introduction of the Thesis Topic: The Ocean is Calling for Help
Thanks to the complex geographical configuration that spans the mainland, continental coast
of Southeast Asia, its archipelagic and island fringe, the South China Sea (SCS) enjoys
extraordinary biological diversity and abundant natural resources.1 A total number of 571 coral
reef species have been recorded in this region.2 The Southeast Asian region has 34 per cent of
the world’s coral reefs.3 The high coral reef biodiversity level has nourished an impressive
level of fish species biodiversity and abundant fishery resources in the SCS region. Some 3,365
species of marine fish are recorded from the SCS area, and this richness is comparable to the
Coral Triangle (3,000-4,000 species of marine fishes), which is the home to an estimated 75
per cent of the world’s known coral species.4
This rich biodiversity supports food security, livelihoods and blue economy initiatives,
particularly through fisheries. In this context, it can be observed that in 2014, 84 per cent of
the global population engaging in fisheries and aquaculture was in Asia; 5 in 2016, this
percentage increased to 86 per cent.6 The United Nations Food Agriculture Organisation (FAO)
regional office in Asia and Pacific estimated that in Asia, fish, for the time being, make up
about 20 per cent of the protein in people’s diets. It has been projected that due to the increasing
population and economic growth, by 2030 fish consumption in this region will surge by 30 per
cent.7

1

JY Liu, 'Status of Marine Biodiversity of the China Seas', (2013) 8(1) PLoS One 5.
Danwei Huang et al, 'Extraordinary Diversity of Reef Corals in the South China Sea' (2015) 45(2) Marine
Biodiversity 157.
3
ASEAN Centre for Biodiversity (ACB), ASEAN Biodiversity Outlook (ACB, 2010) 59 ('ABO 1').
4
Lauretta Burke et al, Reefs at Risk Revisited in the Coral Triangle (World Resources Institute, 2012) vi and 7;
John E Randall, 'A Checklist of the Fishes of the South China Sea' (2000) 8 The Raffles Bulletin of Zoology
Supplement 569.
5
FAO, The State of World Fisheries and Aquaculture (SOFIA) 2016 - Contributing to Food Security and
Nutrition for All ('SOFIA 2016') 5.
6
FAO, The State of World Fisheries and Aquaculture (SOFIA) 2018 - Meeting the Sustainable Development
Goals ('SOFIA 2018') 5.
7
FAO Regional Office for Asia and the Pacific, Asia and the Pacific's Blue Growth Initiative
<http://www.fao.org/asiapacific/perspectives/blue-growth/en/>. In this thesis, the coastal States of the SCS are
Brunei, Cambodia, China, Indonesia, Malaysia, Singapore, Thailand, the Philippines and Vietnam. Because of
the One China Policy, the Republic of China (Taiwan) is not considered as a coastal State in this thesis.
Cambodia and Thailand are included in the discussion for the reason that it participated in the project Reversing
Environmental Degradation Trends in the South China Sea and Gulf of Thailand (UNEP-GEF SCS Project),
which will be discussed in Chapter 5, also see section 2.1.
2
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Among the SCS coastal States, China, Indonesia and Vietnam are the primary producers of
farmed fish in 2016; China and Indonesia are by far the major producers of aquatic plants in
the same statistics. 8 For fish trade, coastal States China, Vietnam and Thailand have been
primary exporters of fish and fish products, ranking first, third and fourth respectively in the
world.9 For marine capture production statistics, China, Indonesia, Vietnam, the Philippines,
Malaysia and Thailand are among the top 25 global producers.10
However, environmental degradation in this region is also staggering. Both the biodiversity
and fishery resources are facing significant pressure in the SCS. According to the 2016 Annual
Report of the International Union for Conservation of Nature (IUCN) for the Asian region,
Southeast Asia is home to 34 per cent of the world’s mangroves, which are under serious threat.
Seventy per cent of mangroves in Indonesia have been cleared for aquaculture or other uses.11
In total, the rates of mangrove and wetland loss in Asia are among the highest globally with 95
per cent of coral reefs in Southeast Asia at risk. 12 In its 2010 report, the Association of
Southeast Asian Nations (ASEAN) Centre for Biodiversity (ACB) provided the statistics that
88 per cent of the ASEAN region’s coral reefs were at risk due to destructive fishing practices
and coral bleaching. 13 Almost all Southeast Asian coral reefs face the risk of irreparable
damage, 14 especially coral bleaching resulting from global ocean warming which has
significantly affected coral reefs.15 In the meantime, investigation of fish stocks in the Gulf of
Thailand and the SCS indicates that most stocks are under high fishing stress, with most target
species considered fully fished or over-fished.16
As the introduction, this Chapter outlines the study on the issue of enhancing regional
cooperation on marine environmental protection in the SCS. It introduces the thesis topic,
unfolds the general background and problem context for the study, as well as the structure for
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10
FAO, SOFIA 2018, above n 6, 9.
11
International Union for Conservation of Nature (IUCN), IUCN Asia Annual Report 2016 (IUCN Asia, 2017)
4 ('IUCN Asia Annual Report 2016').
12
Ibid, 46.
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Authority, 2017) iv.
16
Clive Wilkinson (ed), Status of Coral Reefs of the World: 2008 (Global Coral Reef Monitoring Network and
Reef and Rainforest Research Centre, 2008) 131.
9

16

the thesis and the plan for the research. By studying the international legal frameworks for
marine environmental protection and the existing international and regional cooperation
practices on marine environmental protection, the objective of this research is to seek possible
options for improving cooperation on marine environmental protection in the SCS region.
1.2 Background and Problem Context: What Studies and Actions have been Conducted
in the SCS
1.2.1 Literature review of the research topic
According to Sandwith and Besançon, transboundary protected areas can contribute to conflict
resolution, for instance, in the form of peace parks. 17 As early as the 1990s, scholars put
forward the idea to set up marine protected areas in the SCS. McManus discussed the
possibility to establish a marine park in the Spratly Islands, as an alternative to confrontations
between States and to save the pristine marine environment. 18 This proposal considers
spawning seasons, monsoonal patterns, fish stocks and coral reef distribution in the Spratly
Islands, and promotes an international neutral marine park for the purposes of conserving
marine living resources and avoiding potential conflicts.19 These two purposes, continue to
inspire and direct coastal States to take action in later regional cooperative efforts and practices.
Specifically, McManus proposed to establish a neutral and international peace park in the
Spratlys, referring to the Antarctic Treaty and the Torres Strait Treaty.20 For the management
mechanism of this peace park, an international management board, a contracted research and
management institution, a private surveillance force, tourism facilities and research facilities
and programmes were further suggested.21 To follow up and make this concept more concrete,
McManus et al concreted the idea to a ‘more natural resource and regional fisheries protection
oriented and tourism industry supportive full-area marine peace park’.22
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in Sue Stolton and Nigel Dudley (eds) Arguments for protected areas: Multiple Benefits for Conservation and
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In the book Sharing the Resources of the South China Sea, contributors lay out the regional
background of a highly controversial area, with coastal States different in size, power and
economic strengths. 23 Valencia et al reminded that the Spratly Marine Park should follow
UNEP and other international organisations’ guidelines for marine protected areas (MPAs). A
workshop could be held on the environmental resources and conditions of the SCS conditions,
for countries to exchange data and information about regional ecology and environment,
identify gaps in knowledge and design research agenda. This kind of workshops can establish
criteria and streamline the priority sectors in the Spratlys when such a peace park is set up.
These practices could help a “constituency” for environmental issues so as to support future
cooperative actions. In addition, these conducts could familiarise and prepare coastal States
with each other’s environmental policies and procedures.24
As discussed in Environmental Pollution around the South China Sea: Developing a Regional
Response, based on the ASEAN Regional Haze Action Plan, ASEAN countries expressed the
will for coordinated and concerted regional efforts to tackle transboundary environmental
pollution.25 At the same time in the 1990s, just as envisaged by Valencia, workshops organised
and promoted by the then Indonesian ambassador Hasjim Djalal and Canadian scholar Ian
Townsend-Gault attracted the participation of unofficial representatives from all the coastal
States in the SCS.26 This series of workshops has promoted the concerted awareness of the SCS
problems and willingness to participate and cooperate among coastal States. With the limited
resources available, these workshops have contributed to regional dialogue as an inclusive and
diverse platform.27 Awareness of the problems of the South China Sea and the willingness of
the South China Sea participants to promote cooperation and dialogue have therefore increased.
Participants at the SCS Workshops expressed and emphasised their agreement to littoral States
commitments and responbility to the protection of the marine environment and the optimal
utilisation and conservation of ocean resources. With political will, there are no serious
23

Mark J. Valencia et al, Sharing the Resources of the South China Sea (Brill, 1997).
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obstacles to regional cooperation to maintain law and order at sea and accociated matters in the
SCS, which was a point repeatedly made by participants during the SCS Workshops.28
The continued activities of the workshop itself after 10 years has been encouraging and
promoting regional marine environmental protection, especially with the limited resources
available.
The SCS Workshops aimed to:


manage the potential conflicts by seeking an area in which everyone could cooperate;



develop confidence building measures or processes so that the various claimants
would be comfortable with one another, thus providing an atmosphere conducive for
the solution of their territorial or jurisdictional disputes;



exchange views through dialogue on the issues involved in order to increase mutual
understanding.29

As summarised by Hasjim Djalal, achievements of the SCS Workshops included:


Promoted the awareness of the problems of the SCS and willingness of the SCS
participants to promote cooperation and dialogue have increased.



Promoted some aspects of the SCS issues, including that of a code of conduct in the
SCS, was taken up by other formal mechanisms, such as by the ASEAN-China
Dialogue.



Increased dialogue between the parties in their respective bilateral discussions has led
in some cases towards the formulation of bilateral codes of conduct.



Included all interested parties in the SCS region to participate.



Contributed to peace, stability, and cooperation in the Southeast Asian region.30

Regional cooperative practices including the SCS Workshops have provided more confidence
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and experience for regional scholars to design more concrete collaboration and coordination in
marine environmental protection. In the 2010s, Vu Hai Dang in his book thoroughly designed
a regional network of MPAs and demonstrates the importance of such a network for the
preservation of marine environment and biodiversity, as well as for the promotion of regional
cooperation and stability. It suggests that the most suitable way to develop a network of MPAs
in the SCS is to focus on national implementation and promote regional cooperative practices.31
Meanwhile, regional efforts by coastal States have proliferated with more consensus on the
importance and imminence of protecting the marine environment. These are three main
regional mechanisms that will be reviewed in this section. 32 Later in Chapter 5, these
mechanisms will be investigated in a more detailed way, with discussions and
recommendations of their possible roles to play in future regional concerted actions.
Since the 2000s, with the fast development in marine science research, collaboration among
marine ecology, marine pollution and marine biology emerged among coastal States, as one of
the low-hanging fruits in the SCS region. Especially in recent years, an interface of law and
policy research and practice for combating marine plastic pollution in the Association of
Southeast Asian Nations (ASEAN) +3 countries has been put forward and studied by regional
scholars. Lyons et al reviewed scientific research on marine plastics in Southeast Asia and
found that the weakest research clusters in the Southeast Asian region include interactions
between plastics and the marine environment, the fragmentation and degradation patterns of
plastic particles and social perceptions and behaviours related.33 Lyons et al later studied the
current knowledge on marine plastic pollution, the status of research and legal and policy
practices related, suggesting that there is great potential for ecological and environmental
impact studies and more regional collaborative work on relevant and imminent pollution
topics.34
Research on marine environmental protection in the SCS has a very strong tone of promoting
cooperation in this region, both in the sense of the urgency of protecting the environment and
31
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enhancing regional collaboration and stability. However, there has been not sufficient literature
discussing the roles that existing regional organisations can play in the region, especially in the
sense of coordinating these organisations’ strengths and capabilities to avoid duplication. This
study, based on existing literature and gaps in research, will seek practical solutions regarding
the implementation of international and regional law and policy instruments and frameworks,
and roles that current regional organisations can play.
1.2.1 Regional Biodiversity Outlook for Asia and the Pacific
Global Biodiversity Outlook 6: Regional Assessment for Asia and the Pacific (GEO 6 for Asia
and the Pacific) conveys critical information for this region in biodiversity management and
conservation. 35 Due to an inadequate scientific base, ineffective implementation and fastemerging environmental problems, although with efforts in policymaking to combat
biodiversity loss, there are increasing gaps between policy and legislation design and domestic
implementation.36 GEO 6 for Asia and the Pacific delivers the message that to protect and
enhance natural capital and ecosystem integrity, regulatory policies are needed. These
suggested policies include zoning, conducting environmental impact assessment (EIA) and
setting up protected areas. Among these measures, local communities' participation in the
protection and management of habitats and protected areas are deemed the most effective tools
for resource preservation in many States, considering that they could be ‘up scaled and
replicated’.37 However, with these policy visions and proposals, as pointed out by GEO 6 for
Asia and the Pacific, not much progress has been made in policy implementation at the regional
and national levels. 38 Stronger international and regional collaboration among States is
suggested by the GEO 6 for Asia and the Pacific on climate, air quality and other environmental
crises, in order to enhance States’ capacities to perform their obligations under multilateral
environmental agreements that they are parties to.39
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1.2.2 The SCS marine environment and major existing cooperative practices
Millions of people’s income and primary source of food protein rely heavily on coastal
and marine ecosystems in the SCS. Recognising the tremendous economic and ecological
values that coastal and marine ecosystems generate and the fact that they are vulnerable to
anthropogenic pressure, coastal States have made efforts to combat marine environmental
degradation and the severe decrease of biodiversity. However, slow progress in preventing
invasive alien species, prevention of pollution and exploitation of wetlands were pointed out
in Global Biodiversity Outlook (GBO) 3 and ASEAN Biodiversity Outlook (ABO 1); therefore,
in terms of tackling the root causes of biodiversity loss, coastal States and regional
organisations have much room for improvement.40 A key cause of these problems is the rapid
and sustained pace of urbanisation in coastal regions due to long-term population shifts from
interior areas to the coast and from rural to urban contexts has had a massive impact on the
marine environment. Statistics indicate that most of the human population are inclined to live
in the coastal areas, which puts enormous pressure on resources in increasingly congested
areas. 41 With the rapid development of urban cities in coastal areas as well as increasing
demands in fishing activities, the high biodiversity, rich living resources and marine resources
in the SCS region have faced severe threats.42
The marine environmental degradation and the loss of biodiversity have long been a concern
for coastal States of the SCS. Since the 1980s, regional programmes have focused on reversing
the environmental degradation in this region. The environmental protection initiatives of
Coordinating Body on the Seas of East Asia (COBSEA), Partnerships in Environmental
Management for the Seas of East Asia (PEMSEA) and the Association of Southeast Asian
Nations (ASEAN) are three significant instances.
1.2.2.1 COBSEA
Indonesia, Malaysia, the Philippines, Singapore and Thailand adopted the East Asian Seas
Action Plan in 1981 as part of the United Nations Environment Programme (UNEP) Regional
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Seas Programme (RSP). 43 COBSEA was established thereafter as its steering body. As
COBSEA developed, Cambodia, China and Vietnam joined the RSP in East Asian Seas.44
Though being a long-standing and well-known regional marine environmental protection
program, there have been criticisms that COBSEA ‘lacked pragmatic, temporally and spatially
planned activities to manage the marine environment.’45 Further, in the Joint Group of Experts
on the Scientific Aspects of Marine Environmental Protection (GESAMP)’s report, experts
pointed out that many governments in developing countries were compromised by a lack of
financial, human and institutional resources, which are essential for effectively addressing
environmental problems.46 Insufficient political or financial support from member States has
been a big concern for COBSEA. Based on the lists of participants, State representatives who
took part in the meetings were not always at the ministerial-level, and during some meetings,
not every member State sent representatives.47 Hugh Kirkman, the former Secretary-General
and observer of UNEP, pointed out the fact that representatives from member States did not
prepare for COBSEA meetings beforehand even though they received annotated agendas six
weeks before meetings.48 Participants in the COBSEA meetings often lacked an understanding
of regional problems in the seas of East Asia. Therefore, they were not able to raise reasonable or
useful opinions during COBSEA meetings. Apart from COBSEA's internal problems, COBSEA
was viewed as not receiving sufficient financial or technical support from UNEP.49
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1.2.2.2 PEMSEA
In contrast to COBSEA’s focus on combating marine pollution, PEMSEA has taken integrated
coastal management as the main approach in enhancing the sustainable use of goods and services
generated by coastal and marine ecosystems. 50 PEMSEA was established under the United
Nations Development Programme (UNDP) and GEF project entitled Building Partnerships for
Environmental Protection and Management in the East Asian Seas Plan.51 In its early stages,
PEMSEA agreed on three important documents, namely the Putrajaya Declaration of Regional
Cooperation for the Sustainable Development of the Seas of East Asia (Putrajaya
Declaration), 52 the Haikou Partnership Agreement on the Implementation of Sustainable
Development Strategy for the Seas of East Asia (Haikou Partnership Agreement)53 and the
Partnership Operating Arrangements for the Implementation of the Sustainable Development
Strategy for the Seas of East Asia (Operating Agreements). 54 The Putrajaya Declaration
endorsed the Sustainable Development Strategy in East Asia Seas (SDS-SEA). The SDS-SEA
includes a series of principles, targets and strategies. Specifically, it incorporates six strategic
approaches, these being ‘sustain’, ‘preserve’, ‘protect’, ‘develop’, ‘implement’ and
‘communicate’.55 In the Haikou Partnership Agreement, PEMSEA emphasised the importance
of the diversity of participants and stakeholders, including local governments, nongovernmental organisations (NGOs) and academic institutes.56 This feature was acknowledged
in the report jointly released by UNDP and GEF, International Waters: Review of Legal and
Institutional Frameworks.57
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marine environmental protection is to be established in the SCS, instead of starting from scratch, revitalising
COBSEA could be a viable choice for coastal States. See discussions in section 5.2 in Chapter 5 and section 7.4 in
Chapter 7 for recommendations of COBSEA’s future role.
50
Integrated coastal management <http://pemsea.org/our-work/integrated-coastal-management>.
51
UNDP/GEF, 'Building Partnerships for the Environmental Protection and Management of the East Asian
Seas' (5 April 1999).
52
PEMSEA, 'Putrajaya Declaration of Regional Cooperationfor the Sustainable Development of the Seas of
East Asia' 12 December 2003).
53
PEMSEA, 'Partnership Operating Arrangements for the Implementation of the Sustainable Development
Strategy for the Seas of East Asia' (16 December 2006).
54
PEMSEA, 'Sustainable Development Strategy for the Seas of East Asia: Regional Implementation of the
World Summit on Sustainable Development Requirements for the Coasts and Oceans' (PEMSEA, 2003).
55
Ibid 50-88; also see section 5.3.3 in Chapter 5.
56
PEMSEA, 'Partnership Operating Arrangements for the Implementation of the Sustainable Development
Strategy for the Seas of East Asia', above n 53.
57
UNDP-GEF International Waters Project, 'International Waters: Review of Legal and Institutional
Frameworks' (UNDP, 5 April 2011) 281.

24

Country partners of PEMSEA established its legal personality by concluding the Agreement
Recognizing the International Legal Personality of the Partnerships in Environmental
Management for the Seas of East Asia in 2009. 58 Through its adoption of the Manila
Declaration on Strengthening the Implementation of Integrated Coastal Management for
Sustainable Development and Climate Change Adaptation in the Seas of East Asia Region
(ICM Declaration) in the same year,59 PEMSEA decided to carry out habitat restoration and
management programmes, whose targets include coral reefs, seagrass beds, coastal wetlands
and mangroves, and establish Marine Protected Areas (MPAs) based on scientifically sound
information to improve the natural defences of the coastal and marine ecosystem to the impacts
of climate change and to enhance carbon sequestration capacities of relevant habitats.60
With similar mandates, visions and memberships, COBSEA and PEMSEA can cover
overlapping themes and areas, leading to duplication of work and waste of regional resources.
For instance, both the UNEP-GEF SCS Project and ICM Declaration focus on coral reefs,
mangroves, seagrass and coastal wetlands. This duplication could be avoided if there were
better regional communication and coordination. Consequently, how to promote more
concerted and integrated regional actions between these two regional organisations is an
important question that will be discussed in this research.61
1.2.2.3 ASEAN
Celebrating its 50th Anniversary in 2017, ASEAN has come a long way in enhancing regional
peace, stability and cooperation. The year 1971 witnessed the initiative of Zone of Peace,
Freedom and Neutrality Declaration (the ZOPFAN Declaration) 62 proposed by ministers of
foreign affairs from five ASEAN founding States, Indonesia, Malaysia, the Philippines,
Singapore and Thailand. In the ZOPFAN Declaration, ASEAN member States stated that
Southeast Asian countries should make concerted efforts to broaden the areas of cooperation,
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contributing to their strength, solidarity and closer relationship.63 In 1976, five founding States
held a summit in Bali, Indonesia. By signing the Treaty of Amity and Cooperation in Bali,64
States expressed their readiness and resolution to enhance the regional cooperation. In the
Treaty of Amity and Cooperation, five ASEAN founding States reemphasised the Ten
Principles, which were first introduced in the 1955 Asian-African Conference in Bandung,
Indonesia. At ASEAN’s inception, enhancement of regional cooperation was engraved in every
ASEAN member State’s vision.
As ASEAN increases its regional impacts, it now has three communities: the ASEAN PoliticalSecurity Community (APSC), the ASEAN Economic Community (AEC) and the ASEAN
Socio-Cultural Community (ASCC).65 Within each ASEAN Community, there are specified
sectoral ministerial bodies. The ASEAN Ministerial Meeting on the Environment (AMME)
under the ASCC is the one most relevant to marine environmental issues. The ASEAN Heritage
Park (AHP) programme and ACB are two major ASEAN initiatives for the environment
protection and conservation of biodiversity under the auspices of AMME.66 Programmes led
by ACB include capacity-building programmes, protected areas and biodiversity-based
products.67 Besides its role in leading ASEAN environmental protection, ACB serves as the
Secretariat of the AHP programme. The AHP programme pays attention to the national
protected areas of ASEAN member States, which ‘deserves the highest recognition’.68
The ASEAN Heritage Parks programme adheres to the following five principles:
(1) the maintenance of the essential ecological processes and life-support systems;
(2) the preservation of genetic diversity;
(3) the maintenance of species diversity of plants and animals within their natural habitat;
(4) the sustainable utilisation of resources; and
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(5) the provision of outdoor recreation opportunities, tourism, education and research to
make people recognise the importance of natural resources. 69
These five principles use the ecosystem approach and emphasise the sustainable use of
resources. In the meantime, these five principles encourage essential elements including better
communication, education and public awareness. From the statistics provided by ACB, as of
March 2021, nine marine heritage parks have been established out of 50 sites selected for
protection, with four of them located in the SCS (Figure 1.1).70 The need for more heritage
parks in coastal and marine areas has been recognised in the ASEAN Heritage Park Plan of
Action and is featured in the development of upcoming projects, as pointed out in the ASEAN
Biodiversity Outlook 2.71

Figure 1.1: Map of ASEAN Heritage Parks
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To sum up, COBSEA was designed to lead the regional marine environmental protection
actions under UNEP RSP, yet it has significant deficiencies and gaps in its coverage. PEMSEA
has developed a network of diverse partnerships and implemented its integrated coastal
approach from the State level to local communities. As the most influential intergovernmental
organisation in Southeast Asia, ASEAN has used its regional coordination and cooperative role
to promote environmental protection. These regional organisations provide valuable
experiences and offer a foundation for future relevant regional cooperation. The study will
engage in a detailed discussion of existing regional practices on marine environmental
protection in the SCS and propose possible measures for the coordination among regional
organisations and the implementation of regional initiatives with a view to enhancing marine
environmental protection in Chapters 5 and 7.
1.2.3 The legal frameworks for marine environmental protection
The development of effective and adequate governance for the marine environment and
biodiversity conservation cannot be accomplished without a solid legal foundation and support.
After analysing the threats to the SCS marine environment, the research proposes
improvements to the regional governance frameworks for marine environmental protection in
the SCS.
This study will focus on legal and policy instruments, which are relevant to marine
environmental protection in general, as well as international principles for environmental
protection, including the principle of sustainable development, the precautionary principle, the
duty to cooperate and the implementation of the ecosystem approach. By analysing the general
and specific legal and policy frameworks and documents, this research aims at strengthening
the theoretical foundation for marine environmental protection in the SCS.
Firstly, the study will trace the historical development of two principles of international marine
environmental law, from the 1972 Declaration of the United Nations Conference on the Human
Environment (Stockholm Declaration)72 to the latest United Nations Decade of Ocean Science
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Doc A/COMF.48./14/Rev.1 (5-16 June 1972).
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for Sustainable Development (2021-2030),73 which have contributed to the development of
global marine environmental legal and policy frameworks.74
Secondly, the study will discuss two legal instruments that underpin global environmental
protection actions, the United Nations Convention on the Law of the Sea (UNCLOS) and the
Convention on Biological Diversity (CBD).75 UNCLOS provides that States have an obligation
to protect and preserve the marine environment. 76 CBD specifies obligations to conserve
biodiversity, including marine biodiversity, with detailed enforcement regulations, including
identification and monitoring, technical and scientific cooperation.77 In addition, some relevant
regional practices under the Convention on Wetlands of International Importance especially as
Waterfowl Habitat (Ramsar Convention),78 the Convention Concerning the Protection of the
World Cultural and Natural Heritage (the World Heritage Convention),79 the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES) 80 and the
Convention on the Conservation of Migratory Species (CMS)81 will be discussed. 82
Thirdly, regional legal instruments for protecting the marine environment in other regions will
be reviewed. Regional arrangements have helped accommodate different regions with various
ecological and oceanographic characteristics.83 There has not been a legally binding agreement
on marine environmental protection specific to the SCS. Under the general international legal
73

United Nations Decade of Ocean Science for Sustainable Development (2021-2030),
<https://en.unesco.org/ocean-decade>.
74
Other documents include the 1982 World Charter for Nature, 48th plenary meeting mtg, UN Doc A/RES/37/7
(28 October 1982), the 1987 Report of the World Commission on Environment and Development: Our
Common Future (Brundtland Report) UN Doc annex to A/42/427 (4 August 1987), the 1992 Rio Declaration on
Environment and Development (Rio Declaration), the 2002 Johannesburg Declaration on Sustainable
Development (Johannesburg Declaration), the Millennium Development Goals (MDGs), the Sustainable
Development Goals (SDGs) in keeping with the United Nations 2030 Agenda for Sustainable Development.
75
United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 3
(entered into force 16 November 1994) ('UNCLOS'); Convention on Biological Diversity, opened for signature 5
June 1992, 1760 UNTS 79 (entered into force 29 December 1993) ('CBD').
76
UNCLOS art 192.
77
CBD art 7 and art 18.
78
Convention on Wetlands of International Importance especially as Waterfowl Habitat opened for signature 3
February 1971, 996 UNTS 245 (entered into force 1 December 1975) ('Ramsar Convention').
79
Convention Concerning the Protection of the World Cultural and Natural Heritage, 1037 UNTC 151 (entered
into force 17 December 1975) ('World Heritage Convention').
80
Convention on International Trade in Endangered Species of Wild Fauna and Flora 993 UNTS 243 (entered
into force 1 July 1975) ('CITES').
81
Convention on the Conservation of Migratory Species of Wild Animals, opened for signature 23 June 1979,
1651 UNTS 333 (entered into force 1 November 1983) ('CMS').
82
Representative regional practices include the establishment of Ramsar sites, the participation in the CMS
Dugong MOU and Marine Turtle MOU. See Table 5.1 in Annex 5.
83
P. W. Birnie, A. E. Boyle and C. Redgwell, International Law and the Environment (Oxford University Press,
3rd ed, 2009) 392.
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frameworks, coastal States' regional efforts in other regions have taken various features into
consideration and carried out the obligations to protect and preserve the marine environment
through adopting legally binding conventions and protocols. Therefore, Chapter 6, the case
studies of the UNEP RSPs in the Mediterranean Sea and the Caribbean Sea, will discuss the
convention-protocol legal frameworks and institutional arrangements in these two semienclosed sea areas. The analyses of these regional legal instruments and arrangements will
inform the options developed in Chapter 7 for SCS coastal States with more specific guidance
in terms of practice that may be applicable to the SCS.
This research will further evaluate specific institutional arrangements under both legally
binding agreements and soft law instruments. For example, the UNEP-GEF SCS Project and
the ICM project's model of demonstration site and target site has been regarded as a practical
approach.84 The ICM Learning Centres organised by PEMSEA combine institutional expertise
and sustainable coastal and ocean development, which is essential for the formation of regional
networks of experts.85 In addition, regional practices in other regions, including the regional
activity centres (RACs) and/or regional activity network (RAN) in the Mediterranean Sea and
the Caribbean Sea, can provide some useful lessons and experience for the coastal States
bordering the SCS when planning institutional arrangements.
1.3 Aims of the Study
This research aims to propose possible options for better cooperative protection of the marine
environment and conservation of biodiversity in the SCS regions, focusing on both invigorating
existing programmes and creating necessary and practical new projects and arrangements.
To reach the aim of this research, the following specific objectives need to be achieved:
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Karenne Tun, 'Review of Projects on Coral Reef Management Implemented by COBSEA through the East
Asian Seas Regional Coordinating Unit (EAS/RCU)' (June 2006) 26-7; J.C. Pernetta, Terminal Report February
2020 to December 2008 of the Project Director to the United Nations Environment Programme, the Global
Environment Facility and the Project Steering Committee for the UNEP/GEF Project entitled Reversing
Environmental Degradation Trends in the South China Sea and Gulf of Thailand, Project No GF/2730-02-4340
(25 February 2009) (‘Terminal Report of UNEP-GEF SCS Project’) 57. Demonstration sites under PEMSEA
ICM project see T.E. Chua et al (eds), Local Contributions to Global Sustainable Development Agenda: Case
Studies in Integrated Coastal Management in the East Asian Seas Region (PEMSEA and Coastal Management
Center (CMC), 2018) ('PEMSEA Local Contributions'). Section 7.5.2 in Chapter 7 will discuss demonstration
sites under the ICM project.
85
ICM Learning Centres <http://www.pemsea.org/about-pemsea/our-network/ICM-learning-centers>. See
section 5.3.4 in Chapter 5.
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(1) critically examine the international legal frameworks for marine environmental
protection and preservation and their application to the SCS;
(2) evaluate the previous and ongoing regional practices of marine environmental
cooperation in the SCS to discover their potential for transformation and what the
possible challenges are;
(3) compare marine environmental protection practices and development in other regions
with those in the SCS to determine lessons and experience for coastal States in the SCS.
1.4 Research Questions
In order to meet the aims of the study, research questions are asked to determine how SCS
coastal States can enhance the implementation of existing programmes and coordinate current
projects to achieve their goals; what the legal, policy and institutional recommendations are for
better implementation.
This is done by focussing on the following main research questions and sub-questions.
Four main research questions:
(1) What are the international legal frameworks for marine environmental protection and
preservation and how do they apply to the SCS?
(2) What is the implementation of the integrated management approach in the SCS?
(3) What are the existing regional cooperation practices on marine environmental
protection in the SCS?
(4) What are the options for improving regional cooperation on marine environmental
protection for coastal States in the SCS?
Five sub-questions:
(1) How have international legal frameworks for marine environmental protection evolved?
(2) For the implementation of the integrated management approach in the SCS, how has it
been specifically applied regionally and nationally? To answer this research question,
domestic practices in some SCS coastal States will be examined.
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(3) How have the current regional marine environmental protection practices in the SCS
evolved?
(4) Case studies of regional marine environmental instruments and practice in the
Mediterranean Sea and the Caribbean Sea will be conducted. To what extent can lessons
learned from these case studies be applied to the SCS?
(5) What are the options for strengthening the regional marine environmental protection
framework for the SCS, through improving the existing regimes or creating new
regimes?
1.5 Research Methodology
This methodology of this research includes textual analysis, a legal and policy case study, and
a comparative study.
1.5.1 Textual analysis
Textual analysis is the major methodology applied in this research. The author gathers and
examines both primary and secondary regional cooperation resources on marine environmental
protection in the SCS. Primary resources cover international legal documents, negotiating texts
for the law of the sea, meeting reports, declarations, progress reports and working papers of
relevant international, regional organisations, programmes and projects of marine
environmental protection and the conservation of biodiversity. Secondary resources include
scholars’ writings on various topics, including international law, regional cooperation practices,
the integrated management approach and its implementation. The textual analysis aims to
discuss achievement and lessons learned from previous programmes and activities, in order to
comprehensively discuss the research questions and gaps and lessons learned in law, policies
and institutional arrangements.
1.5.2 Case study and comparative study
In order to provide practical experiences for coastal States in the SCS to draw on, typical
practices in other regions will be carefully selected as objects of case studies, where the
comparative study will be carried out. This study includes examination of the Mediterranean
Sea and the Caribbean Sea as the subjects of the case study in Chapter 6. The Mediterranean
Sea has been chosen because it is a mature and experienced regional practice on marine
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environmental protection, in aspects including law, policy and institutional arrangements.86
The Caribbean Sea has been chosen as most of the coastal States are developing States and it
is able to share the experience of balancing development and environmental protection where
the economy is dependent on maritime sectors. These cases are critically appraised with a view
to offering insights on best practices in building regional cooperative mechanisms and
institutions focused on marine environmental and biodiversity protection and conservation.
The coastal States in these two semi-enclosed seas have overcome competing maritime claims
and disputes and built maritime cooperation, including that oriented towards marine
environmental protection in practice.
This study examines and compares institutional arrangements, financial mechanisms, socioeconomic conditions, and intergovernmental organisations' participation, providing lessons
and recommendations for coastal States in the SCS to enhance their future cooperative projects
for marine environmental protection.
1.6 Significance of the Study
Marine environmental protection has been a key global concern since at least the 1970s, with
the Stockholm Conference being the signature international event. Discussions of this issue
and implementation of practical measures at the global, regional and national levels have
continued with varying success ever since. As one of the most densely populated areas in the
world, the importance of a healthy SCS can never be overestimated. The impacts of climate
change such as incremental sea level rise, coupled with the scale and pace of urbanisation in
the coastal areas have imposed disastrous threats on the vulnerable marine ecosystems in the
SCS region. Taking the importance and vulnerability of the marine environment into
consideration, the study of enhancing the protection of the marine environment in the SCS
region is significant. The cooperation on regional marine environmental protection
simultaneously presents opportunities and challenges. The interaction of soft law instruments
and legally binding instruments in this region makes these opportunities and challenges more
flexible with unresolved territorial and maritime disputes. Therefore, developing regional
options for the better protection of the marine environment and cooperation among coastal
States is a meaningful action to be undertaken in the context of maintaining amicable regional
relations. This thesis rigorously examines the international legal frameworks for marine
86

For instance, coastal States in the Mediterranean Sea participate in the RSP under UNEP and have established
regional activity centres (RACs) for thematic issues including oil spills and sustainable development.
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environmental protection as well as international and regional cooperation efforts, with a view
to outlining potential response to enhance cooperation on marine environmental protection in
the SCS region.
This research therefore aims to provide SCS coastal States with practical and implementable
options to strengthen cooperation on marine environmental protection and have a regional
policy impact. The study intends to contribute to this crucial issue, add to existing literature
and address gaps in relevant research.
1.7 Thesis Structure
This thesis contains eight chapters (Table 1.1).
The present chapter introduces the research, providing context for why regional cooperation
on marine environmental protection is necessary, and needs to be significant and timely. This
research begins against a background of an increasing degradation of the marine environment
and dramatic losses of biodiversity, and asks the question with the existing international legal
frameworks for marine environmental protection, what regional efforts can be made to enhance
regional cooperation on marine environmental protection? Because of the decreasing regional
biodiversity and deteriorating marine environment, it is high time that the coastal States
systematically cooperate to protect both the marine environment and biodiversity. At the same
time, because there have been existing regional efforts, this thesis focuses on enhancing these
existing activities and programmes instead of proposing the establishment of new regional
bodies and introducing new responsibilities for coastal States. The proposed progression of the
research approach is outlined below.
Chapter 2 investigates the marine status of the SCS. Geographical and geopolitical features of
the SCS are reviewed to provide background information for the study. The SCS has a high
level of endemic biodiversity that is nourished by important habitats including coral reefs,
seagrass, mangroves and seamounts, which are discussed in Chapter 2. As introduced in section
1.1 of this Chapter, livelihoods in coastal areas of the SCS depend on fisheries. Chapter 2
therefore discusses the fisheries governance situation in the SCS. The fast urbanisation in
coastal regions in the SCS has led to issues including pollution and coastal squeeze, which calls
for more scientific spatial planning in marine and coastal areas. The chapter also illustrates
climate change effects on biodiversity, livelihoods and ecosystems as climate change effects
are another reason impacting the environment and human wellness.
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Chapter 3 closely examines and critically analyses the international legal frameworks for
marine environmental protection. The international legal framework is established through
international principles, conventions and regional instruments, both legally binding and
voluntary. It appraises two international principles of international environmental law,
outlining their history of development and application. UNCLOS and CBD are two significant
international conventions regarding protection of the marine environment and biodiversity. The
regional approach is highlighted in UNCLOS to enhance States’ capacities to perform their
responsibilities. Three regions are selected in Chapter 3 to discuss their regional conventions
and protocols that specify regional actions to be carried out by member parties to these
conventions and protocols.
The implementation of the integrated management approach is discussed in Chapter 4,
specifying its application in coastal areas, and three common tools: marine spatial planning
(MSP), environmental impact assessment (EIA) and marine protected areas (MPAs). Relevant
international and regional instruments, regional and domestic practices are analysed. It
highlights countries’ practices of these three tools demonstrated in their National Biodiversity
Strategies and Action Plans (NBSAPs) and National Reports to CBD. This Chapter provides
specific areas for future regional collaboration for coastal States in the SCS.
Regional practices of cooperation on marine environmental protection in the SCS are analysed
in Chapter 5. The SCS coastal States have established three major regional bodies and
initiatives regarding marine environmental protection and the conservation of biodiversity.
COBSEA, PEMSEA and environmental programmes under the ASEAN framework are
examined, including their institutional arrangements, financial resources, representative
projects and collaborative mechanisms. In addition, cooperation among riparian States of the
Lancang-Mekong River is incorporated as a possibility of transboundary cooperation and
coordination.
Chapter 6 is a case study chapter. This Chapter selects two regions, the Mediterranean Sea and
the Caribbean Sea as examples of regional cooperation on marine environmental protection.
These two regions share similarities with the SCS, both in geographical and geopolitical
conditions. The Mediterranean Sea regional cooperation has mature and specific institutional
arrangements with diverse focus and professional capacities, especially its six regional activity
centres. The coastal States bordering the Caribbean Sea are developing States, where both the
demands of economic development and protection of the marine environment need to be met;
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hence providing lessons for the coastal States in the SCS because the coastal livelihoods rely
on commercial fishing, aquaculture and tourism.
Chapter 7 recommends future actions for coastal States in the SCS based on previous analyses
and discussions. It first argues how a soft law approach together with institutional arrangements
can engage most coastal States in the SCS. It then recommends transboundary diagnostic
analyses to review the aspects that have been discussed in previous chapters, laying an
ecological and institutional foundation for future moves. It further proposes an implementation
mechanism for carrying out existing regional projects and providing capacity-building support
for thematic issues and the application of the integrated management approach. To further
cooperate on marine environmental protection, three specific scaling up recommendations for
existing regional and subregional projects are discussed.
Finally, Chapter 8 provides concluding reflections on the main lines of argument in the thesis,
summarising how existing regional organisations and programmes could be enhanced and
strengthened to protect the SCS marine environment, through regional coordination,
institutional arrangements and professional and specific capacity-building. Recommendations
in this Chapter aim to provide practical and timely options with a view to enhancing regional
cooperation on conserving and protection the marine environment of the SCS. It reflects on the
whole study and finally concludes with the limitations of the study and suggests potential future
areas for research.
The main lines of argument are summarised in Table 1.1.

Table 1.1 Summary of main arguments

Chapter

Main arguments

This Chapter introduces the thesis topic, gives an overview
Chapter 1 Introduction

of research background, research questions, methodology,
aims and significance of the study, thesis outline and main
arguments of each chapter.
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This Chapter reviews the status of important habitats (coral
reefs, seagrass meadows, wetlands and mangroves and
Chapter 2 Setting the Scene:

seamounts), fisheries governance, urbanisation in coastal

Marine Status of the South

areas and climate change impacts in the SCS region. This

China Sea (SCS)

Chapter argues that there is an urgent demand for more
regional concerted actions to combat marine environmental
degradation and biodiversity loss in this region.

This Chapter examines the legal sources for marine
environmental protection and regional cooperation. These
international legal sources include the sustainable
Chapter 3 International
Legal Frameworks for
Marine Environmental
Protection

development principle, the precautionary principle,
UNCLOS and CBD. This chapter also takes three regional
conventions on marine environmental protection as
examples of regional responses to marine environmental
protection through regional agreements. This Chapter
argues that these principles and conventions provide
applicable rules for regional cooperation on marine
environmental protection for SCS coastal States.

This Chapter discusses the theories and practices concerning
the integrated management approach, integrated coastal
zone management, MSP, EIA and MPAs. By examining the
Chapter 4 Integrated

regulations, rules, global and regional practices of these

Management Approach and

ocean governance tools, this Chapter argues that the

Its Application

integrated management approach could be applied and
specified as an effective method by coastal States in the SCS
region and its implementation would promote regional
cooperation.

Chapter 5 Regional

This Chapter examines the ongoing regional practices on

Cooperative Practices

marine environmental protection cooperation in the SCS
37

Relating to Marine

region. The discussion on COBSEA, PEMSEA, ASEAN,

Environmental Protection

Mekong River Commission (MRC) and Lancang-Mekong
Cooperation (LMC) aims to provide options for
revitalisation and scaling up of regional practices in future.

This Chapter chooses the Mediterranean Sea and the
Caribbean Sea as case studies and investigates the regional
Chapter 6 Lessons learned

conventions and protocols, institutional arrangements and

from the Mediterranean Sea

implementation mechanisms of these regions. These case

and the Caribbean Sea

studies suggest institutional arrangements including RACs
and the participation of regional intergovernmental
organisations that coastal States can consider in the SCS.

This Chapter provides a synthesis of preceding discussions;
Chapter 7

based on these systematic analyses, it offers a series of

Recommendations for

inter-related recommendations for coastal States in the SCS

Cooperation on Marine

for future action, including recommendations for regional

Environmental Protection in

diagnostic analyses, an implementation mechanism,

the South China Sea

capacity-building programmes, regional action plans,
demonstration sites and subregional cooperation.

This Chapter reviews previous discussions and analyses,
summarises the key findings to the research questions and
Chapter 8 Conclusion

suggestions for future regional actions, as well as
recommends areas of future research as the conclusion of
this thesis.
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Chapter 2
Setting the Scene: the Status of Marine Environment in the South China Sea
2.1 Geopolitical Conditions of the SCS Region
For its geographical location, unresolved territorial and maritime disputes and historical
reasons, geopolitical conditions are significant to the development of the situation in the South
China Sea (SCS) region; hence it is necessary to understand these conditions. In this thesis, the
word ‘geopolitics’ denotes a traditional and comprehensive definition, as put by Dijink, that
geopolitics is the ‘(scientific) assessment of geographic conditions underlying either the power
(security) of a particular [S]tate or the balance of power in the global configuration of
continents and oceans’.1 Albeit this thesis focuses on how to enhance regional cooperation on
marine environmental protection in the SCS, it is still of great importance to acknowledge and
understand the geopolitical considerations in the SCS. This section hence sets the geopolitical
scene for further discussion. Due to the sensitivity of unsolved disputes in this region, the
names of maritime features used in this thesis do not imply the expression of any opinion
concerning the legal status of any country, territory or its authorities, or concerning the
delimitation of its frontiers or boundaries whatsoever, on the part of the author or the author’s
State of origin.
The SCS is a semi-enclosed sea. 2 It is surrounded by Brunei, mainland China, Indonesia,
Malaysia, the Philippines, Singapore, Taiwan, Thailand and Vietnam. Its geographic limits,
defined by the International Hydrographic Organisation (IHO), can be summarised as follows:
in the south, the SCS reaches the eastern limits of Singapore and the Malacca Straits. In the
East, the SCS reaches the Southeast point of Palawan and the Southern point of Taiwan. In the
North, it reaches the Northern point of Formosa, Kiushan Tao, Southern point of Hainan Tao
(25°25′N) and the coast of Fukien. In the West, the SCS reaches the Southern limit of the Gulf
of Thailand and the East coast of the Malay Peninsula. 3 In this thesis, the inclusion of
Cambodia and Thailand as coastal States of the SCS is due to the immediate proximity and

1

Gertjan Dijink, National identity and geopolitical visions: Maps of pride and pain (Routledge, 1996), 3. Other
publications dedicated to the regional geopolitics in the SCS region include Mohd Aminul Karim, Geopolitics of
the South China Sea in the Coming Decades, (NOVA, 2018); Lingqun Li, China's policy towards the South
China Sea: geopolitics and the international maritime regime, PhD thesis, (University of Delaware, 2014).
2
More detailed discussion about the international law of the enclosed and semi-enclosed sea will be in Chapter
3.
3
International Hydrographic Organisation (IHO), Limits of Oceans and Seas (IHO, 3rd ed, 1953) 30-1.
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active participation of Cambodia and Thailand in regional initiatives, including COBSEA,
PEMSEA and the significant regional program ‘Reversing Environmental Degradation Trends
in the South China Sea and Gulf of Thailand (UNEP-GEF SCS Project)’; as a result the Gulf
of Thailand will be included in the geographical scope for relevant discussion. Therefore, in
the tables illustrating coastal States’ participation in relevant international conventions and
international programmes in this thesis, Cambodia and Thailand are included.4
In IHO’s fourth draft edition of Limits and Oceans, a map of geographic limits of the SCS was
included (Figure 2.1).

4

Brunei, Cambodia, China, Indonesia, Malaysia, the Philippines, Singapore, Thailand and Vietnam are
considered as coastal States of the SCS in this thesis, for instance, Table 4.1 in Chapter 4.
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Figure 2.1: Geographic limits of the South China Sea5
The SCS has been a longstanding flashpoint in geopolitics. Just over the past decade, for example,
unresolved disputes over land territory, especially sovereignty over islands, and related maritime
jurisdiction and delimitation issues in the SCS continue to be the largest obstacles to closer
regional cooperation.6 Unsurprisingly, regional cooperation on marine environmental protection
has been hindered as a result of these disputes, at least to some extent. On the other hand, if States

5

IHO, Limits of Oceans and Seas, drafted 4th edition, (IHO, 2002).
Examples include the Joint submission by Malaysia and the Socialist Republic of Viet Nam dated 6 May 2009
to the Commission on the Limits of the Continental Shelf, China's Note Verbale in response to this on 7 May 2009
and The South China Sea Arbitration (The Philippines v China) (Award) [2016] PCA Case No 2013-19.
6
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can establish better regional coordination and collaboration on less sensitive issues, including
marine environmental protection, this has the potential to encourage regional cooperation in other
areas when there is inertia or deadlock between coastal States. This idea is also the starting point
of this study using regional cooperation on marine environmental protection to respond the
urgent threat of environmental degradation and to potentially assist in engendering regional
cooperation amid unresolved territorial and maritime delimitation disputes.
There are four island groups and submerged features in the SCS, namely the Pratas Islands, the
Paracel Islands, the Macclesfield Bank and certain adjacent shoals, sandbanks and reefs, and
the Spratly Islands.7 These four island groups and submerged features consist of more than 200
islands, islets, shoals, rocks and reefs.8 Several coastal States have claimed sovereignty over
these island groups and submerged features in whole or in part.
The Spratly Islands are the largest island group among these four island groups and the disputes
over the Spratly Islands are the most controversial. The Spratly Islands are located in the southern
part of the SCS and this island group consists of around 150-170 islands, islets, shoals, rocks and
low-tide elevations.9 These Islands are now claimed in whole or in part by Brunei, mainland
China, Malaysia, the Philippines and Vietnam.10 Brunei is the only claimant country that does
not occupy or garrison any of the disputed maritime features. 11 China and Vietnam claim
sovereignty over the whole of the Spratly Islands. Indonesia has uncontested sovereignty over
the Natuna Archipelago at the southern rim of the SCS. Brunei, Malaysia and the Philippines all
claim sovereignty over some of the Spratly Islands group and their respective sovereignty
maritime claims overlap with those of China and Vietnam as well as each other.12 The Paracel

7

There are different names for these maritime features in various languages used by the claimant States in the
SCS. For instance, the Spratly Islands have different names including in Bahasa Melayu (Kepulauan Spratly), in
Mandarin Chinese (Nansha Qundao), in Tagalog (Kapuluan ng Kalayaan) and in Vietnamese (Quần đảo Trường
Sa). The reference to the English names of the island groups does not imply any opinion concerning the legal
status of these island groups; the use of these names is for the writer’s convenience, and is consistent with subjectspecific international texts. Also to be noticed, different claimant States hold different opinions regarding how to
group these islands and features. For example, China groups Macclesfield Bank and certain adjacent shoals,
sandbanks and reefs, including Scarborough Shoal as ‘Zhongsha Qundao’ while the Philippines claims
sovereignty over the Scarborough Shoal.
8
Zhiguo Gao and Bing Bing Jia, 'The Nine-Dash Line in the South China Sea: History, Status, and Implications'
(2013) 107(1) American Journal of International Law 99.
9
Clive H. Schofield, 'Island Disputes and the "Oil Factor" in the South China Sea Disputes ' [2012] (4 Fall) (4)
Current Intelligence, 3.
10
Taiwan Authority also claims the Spratly Islands.
11
Schofield, above n 9.
12
Michael Strupp, 'Spratly Islands', Max Planck Encyclopedia of Public International Law (Oxford University
Press, 2015).
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Islands are claimed by China and Vietnam. Most of the Macclesfield Bank and some adjacent
shoals, sandbanks and reefs are submerged and are claimed by China and the Philippines. The
Pratas Islands are not contested by non-Chinese coastal States and are under the control of the
Republic of China (Taiwan Authority).
To seek a solution to its maritime disputes with China, the Philippines commenced its arbitral
proceedings in 2013 under Annex VII to UNCLOS.13 China rejected the claims of the Philippines
and insisted on a position of non-acceptance and non-participation in the proceedings. In 2016,
the Tribunal largely ruled in favour of the Philippines.14 The geopolitics in the SCS region after
the SCS Arbitration has been fluctuating, with shifts in international and regional relations and
domestic politics.
Amid the changes in the regional situation in international relations, coastal States and
international organisations have made continuous efforts in regional coordination and
collaboration on marine environmental protection, where the Association of Southeast Asian
Nations (ASEAN) has been an important regional platform for intergovernmental initiatives and
their implementation.15 Before the 20th ASEAN-China Summit, China and ASEAN member
countries adopted the Framework of the Code of Conduct in the SCS (ASEAN-China SCS
COC) in August 2017. Later in November 2017, the Chairman’s Statement of the ChinaASEAN Summit announced that the substantive negotiations on the content of the SCS COC
would officially start.16 An ASEAN-China Joint Working Group on the Implementation of the
Declaration on the Conduct of Parties in the South China Sea (JWG-DOC) established by the
ASEAN-China Senior Officials’ Meeting on the implementation of the ASEAN-China SCS
DOC would be the bilateral body in charge of the negotiation and drafting of the ASEANChina SCS COC.17 In the latest Chairman’s Statement of the 23rd ASEAN-China Summit

13

United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 3
(entered into force 16 November 1994) ('UNCLOS').
14
The South China Sea Arbitration (The Philippines v China) (Award) [2016] PCA Case No 2013-19.
15
New developments include the COBSEA Strategic Directions 2018-2022, PEMSEA Sustainable
Development Strategy for the Seas of East Asia Implementation Plan 2018-2022 and the ASEAN SocioCultural
Community (ASCC) Blueprint 2025, see detailed discussions in Chapter 5.
16
'Chairmans' Statement of the 20th ASEAN-China Summit: Partnering for Change, Engaging the World', (13
November 2017) para 12.
17
DOC is recognised as a promising regional platform for cooperative marine environmental protection
activities in this thesis, supported by its mention of “marine environmental protection” under the suggested
cooperative activities that could be taken by ASEAN and China. For the negotiations on COC, one concern is
the availability of negotiated content, development of negotiations and attitudes of each participating country.
This thesis regards DOC, COC and ASEAN-China cooperation as potential opportunities for future cooperative
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published in November 2020, continued cooperation between ASEAN and China was
recognised. Both sides acknowledged the progress of the substantive negotiations towards an
effective ASEAN-China SCS COC. ASEAN and China also expressed agreement on taking
measures to reduce tensions and the risk of misunderstanding.18 These regional efforts have
demonstrated that in a situation where the solution of territorial and maritime delimitation
disputes remains at a standstill, coastal States can still make practical efforts to cooperate in
more imminent and less sensitive issues, such as marine environmental protection.
2.2 The Status of the Marine Environment of the SCS
In order to better address the root causes of marine environmental degradation and biological
diversity loss in the SCS region, the identification and analysis of the status of marine
environment in the South China Sea (SCS) is essential and critical. This section will gather and
synthesise data, statistics and knowledge about the marine environment's status in the SCS with
focus on important habitats. It consequently works as a situation analysis of practical marine
environmental protection needs in the SCS, aiming to understand the causes and linkages
between existing problems and the actions needed.19
With its abundant resources, especially marine living resources, the SCS region has been
nourishing this area in terms of food supply and security, employment opportunities and
livelihoods. Marine ecosystems are rich in economic and ecological values but are very
vulnerable to anthropogenic pressure at the same time. With the rapid urbanisation in coastal
areas and the growth of coastal mega-cities, such as Manila and Jakarta, as well as an increasing
number of human-induced activities, the high biodiversity and rich living resources of the SCS
region have been and are increasingly faced by severe threats. In particular, these unsustainable
development approaches have continually been bringing significant challenges to the SCS
region. In view of this regional situation, it is highly urgent to tackle the degradation of marine
environmental protection and the loss of biodiversity, which should be considered to be a
priority for all SCS littoral States.
Some critical environmental problems facing the SCS region include habitat loss and

activities. As the COC in particular has yet to be realised its significance for marine environmental protection is
uncertain. Accordingly, more clarity is needed to discuss DOC and COC in a pragmatic context.
18
‘Chairman’s Statement of the 23rd ASEAN-China Summit’ (12 November 2020) para 23.
19
UNEP Evaluation and Oversight Unit, 'Evaluation Manual' (March 2008) 11.
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modification, destructive fishing practices in coastal, estuarine and marine areas, as well as
overfishing. 20 Important habitats in the SCS, including coral reefs, seagrass meadows and
mangrove stands, are critical supporting ecosystems; together with associated marine fauna,
these habitats consequently make up integrated ecosystems. Regional initiatives have paid
attention to the protection of these habitats and actions have contributed to some positive
outcomes. The following subsections will discuss the status of these important habitats in the
SCS and the relevant regional projects and initiatives that have been carried out.
2.2.1 Coral reefs
Coral reefs are regarded as marine rainforests, which provide critically important ecosystem
services for many marine species.21 The SCS enjoys rich coral reef biodiversity.22 Alarmingly
however, almost all Southeast Asian coral reefs face the risk of irreparable damage. 23 As
introduced in Chapter 1, severe local pressures in Southeast Asia threaten nearly 95 per cent of
coral reefs. 24 Due to destructive fishing practices and coral bleaching, 88 per cent of the
region’s coral reefs are at risk. 25 The Global Coral Reef Monitoring Network (GCRMN)
reported on a region-wide bleaching event in 2010 that affected reefs in China, Indonesia,
Malaysia, the Philippines, Thailand and Vietnam. 26 Destructive fishing activities even threaten
some remote pristine coral reefs, endangering ⅔ of the coral reefs in the Philippines and
Malaysia and ½ of the coral reefs of Indonesia.27 Overfishing is considered to be a pervasive
threat to healthy coral reefs, which puts 64 per cent of reefs at risk.28 Other human-induced
activities such as mining activities, vessel anchoring and tourism also cast a shadow over the
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health of coral reefs. Coastal development and changes in the use of land also influence 21 per
cent of coral reefs.29
Among the responses to the degradation of coral reefs in the region, the establishment of marine
protected areas (MPAs) has been largely used by ASEAN member States to address the threat
of overexploitation. Out of the 1,451 MPAs in the Southeast Asian region, 403 have included
coral reefs as protection and conservation targets.30 An assessment of MPAs of East Asia in
2005-2007 showed the number of MPAs with coral reefs increased from 178 in 2003 to 403 in
2007. 31 Global Biodiversity Outlook (GBO) 3 recognises Southeast Asian achievement in
setting up terrestrial and marine protected areas, especially in expanding the coverage of these
areas.32 However, notwithstanding the considerable achievement in increasing the number of
MPAs, it is recognised that coastal States still need to work on some root causes of biodiversity
loss including invasive species, marine pollution and overexploitation.33
2.2.2 Wetlands and Mangroves
Wetlands have been an essential component of land and coastal ecosystems in Asia. Southeast
Asia and South Asia are abundantly rich in wetland biodiversity. More than 42 per cent of the
world’s mangroves occur in South and Southeast Asia.34 Coastal wetlands include saltwater
marshes, estuaries, mangroves, lagoons and coral reefs. Wetlands provide us with important
ecosystem services, including replenishing the groundwater aquifers, which are important
sources of fresh water for human beings. Wetlands act as a filter for harmful waste (pesticides
industry and mining, for instance) in water. 35 Mangroves’ massive root systems are their
typical biological features. These root systems serve as buffer zones in coastal areas and play
an important role in safeguarding the coastal population from natural disasters. Mangroves are
also capable of autonomously adapting to changing sea levels in situ and can thus maintain
coastal protection ecosystem services. Mangrove ecosystem therefore help to regulate the
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impact of strong storm surges and thus offer vital protection to coastal communities by
absorbing the energy of strong waves and wind.36
In the tropical and sub-tropical regions of Asia, mangroves, wetlands and seagrass meadows
together provide habitats for a wide range of species and plants, for some or all of their
lifecycle.37 As an important source of protein for coastal inhabitants, most commercial fish
depend on coastal wetlands for their life cycle. The greatest area coverage of mangroves and
biodiversity occurs in Asia (41.9 per cent), while Southeast Asia hosts the epicentre of
mangrove diversity (51 species) and Indonesia alone accounted for 22.6 per cent of global
mangrove extent in 2011.38 Studies also show that mangroves and salt marshes can play an
important role in the cycling of nutrients and carbon sequestration in Southeast Asia. Therefore,
activities including reducing mangrove degradation, reforestation of mangroves and
sustainable management of existing mangrove can increase their capacity in the nutrient and
carbon cycles.39
According to the International Union for the Conservation of Nature (IUCN)’s 2016 Annual
report of the Asian region, rates of mangrove and wetland losses are among the world's
highest.40 There is a decreasing trend in the size of mangrove areas all over Southeast Asia,
other parts of Asia, and the world — with significant decreases of 9.7 per cent, 5.6 per cent and
6.7 per cent, respectively, over a span of 15 years.41 As pointed out by Global Biodiversity
Outlook 6 Regional Assessment for Asia and the Pacific (GEO 6 Asia and the Pacific), the
wetland loss rate is as notable as 1.6 per cent per year in Northeast and Southeast Asia.42
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Intertidal mangrove ecosystems are sensitive to climate change impacts, particularly to sea
level rise. 43 The direct clearing of mangroves for coastal development, aquaculture and
resource use, as well as the escalating human population in coastal zones, have exacerbated
widespread impairment to mangrove ecosystems. Over-exploitation for fuelwood and timber
production accounts for 26 per cent of mangrove forest degradation.44 Parallel to the sharp
decline in habitat loss, the population of the tropical species that depend on them has declined
accordingly, with the decrease in abundance of threatened species is causing the largest
concern.45 Many coastal States in the SCS have reported a decline in mangrove and wetland
biodiversity and ecosystems.46
In response to the widespread degradation and unecologically sound use of wetlands and
mangroves, the global community has made efforts to adopt provisions and regulations to
protect these valuable ecosystems. The Ramsar Convention on Wetlands of International
Importance especially as Waterfowl Habitat (Ramsar Convention) has led to worldwide action
and cooperation in protecting wetlands, promoting the establishment of Ramsar Sites that enjoy
‘international significance of ecology, botany, zoology, limnology or hydrology’. 47 The
Ramsar Convention put forward the Ramsar Strategic Plan 2016-2024, with an operational
goal of enhancing implementation. This operational goal emphasises scientific guidance,
capacity-building for member parties and international cooperation.48 As the leading global
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legal instrument in the conservation and management of wetlands, the Ramsar Convention is
closely collaborating with other environment-related conventions or initiatives, including CBD
and Sustainable Development Goals (SDGs). According to both the CBD Decision X/20
Cooperation with Other Conventions and International Organisations and Initiatives and
Ramsar Resolutions X.11 Partnerships and Synergies with Multilateral Environmental
Agreements and Other Institutions, CBD and Ramsar Convention have adopted Joint Work
Plans to harmonise and coordinate action by all stakeholders. As suggested by Annex II to the
Ramsar Strategic Plan 2016-2024, synergies between the CBD Aichi Biodiversity Targets and
Ramsar Targets could address the loss of wetlands as important habitats. The use of area-based
management tools including protected areas and the synergies reflect the critical role of science
and technology in implementation.49
SCS coastal States including Cambodia, China, Indonesia, Malaysia, the Philippines, Thailand
and Vietnam are member States of the Ramsar Convention. There are now over 100 Ramsar
sites registered as Ramsar sites under the Ramsar Convention by coastal States of the SCS and
a number of them are bordering the SCS (Figure 2.2).50 Marine estuarine sites, including coral
reefs and mangrove swamps, constitute major parts of the Ramsar sites in the SCS region,
including the Con Dao National Park in Viet Nam and the Puerto-Princesa Subterranean River
National Park in the Philippines.51 Ramsar Regional Centre-East Asia (RRC-EA) works with
member countries in the SCS on activities including regional training workshops for wetland
managers, training module development and projects on wetland conservation together with
wise use.52
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Figure 2.2: Ramsar Sites in the SCS region (updated as of April 2021) 53
2.2.3 Seagrasses
Seagrasses are flowering plants that spend and complete their life cycles underwater.54 They
are valuable habitats yet have been neglected in terms of conservation. Worldwide seagrasses
provide important ecological and economic components of coastal ecosystems. Thousands
more associated marine plants and animal species rely on seagrass as habitats. Seagrasses often
occur in proximity to, and are ecologically linked with, other marine habitats including coral
reefs and mangroves. Seagrasses support reef fish productivity and provide important
regulating services such as nutrient retention and recycling, thereby enhancing water quality
and playing a role in carbon sequestration.55 Studies also suggest the potentiality of seagrasses
acting as buffer for future ocean acidification on adjacent coral reefs and the role they can play
in developing resilience to coral reef biodiversity, productivity and function.56 Seagrasses are
the primary food of manatees, dugongs and green sea turtles, all of whom are threatened and
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are charismatic species of significant public interest. 57 Among the species dependent on
seagrass as major habitats, dugong, whose food supply mainly comes from seagrass, is in steep
decline and is listed on the IUCN Red List.58
The SCS region and Southeast Asia enjoy the highest biological diversity of seagrass in the
world. Of the approximately 60 seagrass species described worldwide, 18 species are found in
the coastal waters of the SCS or adjacent waters.59 According to the statistics from United
Nations Environment World Conservation Monitoring Centre (UNEP-WCMC), the SCS has
3-6 seagrass species and Southeast Asia has 12-15 seagrass species, enjoying the largest
numbers of species in the world.60 Apart from the rich biodiversity of seagrass, the seagrass
distribution in Southeast Asia is also sizeable, making up 33 per cent of all seagrass areas on
earth. Present threats to the seagrasses in the SCS region include high degrees of resource
exploitation, pollution and illegal fishing.61 Destructive fishing methods, including bottomtrawling, extensive coastline destruction and modification, a decline in coastal water quality,
and human-induced development are believed to have endangered seagrass beds in the ASEAN
region. 62 Losses of seagrass habitats are estimated to be 30-60 per cent in Indonesia, the
Philippines, Thailand and Singapore.63
Seagrasses used to be among the least understood ecosystems by coastal States. In recent years,
regional States have begun to realise the importance of seagrass ecosystems and their critical
supportive role in local fisheries in the SCS region.64 Projects such as the UNEP-GEP SCS
Project included demonstration sites of seagrass habitats, which emphasised capacity-building
for long-term management of coastal resources and the environment.65
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2.2.4 Seamounts
Compared with inshore habitats or habitats in shallow waters including coral reefs and
wetlands, seamounts, while being spatially distinct, are habitats that are not fully understood.66
Seamounts are most commonly seen on the oceanic crust and less frequently they are found on
extended continental crust.67 Potentially, there are 2,670 large seamounts in the western and
central Pacific, 2,246 of them within coastal State EEZs.68 Although knowledge relating to
seamounts is still being gathered, they play an important role as habitats for fish species, marine
mammals, cephalopods and other marine creatures, as well as functioning as way stations and
navigational waypoints on migratory routes.69
Corals dwelling on seamounts are often used as an example to show the importance of
seamount habitats. Some of the corals that occur on seamounts and banks are capable of
forming reefs.70 Cold-water coral reefs also host a distinct community of associated species
similar to their counterparts in the tropical areas. There have been a number of species recorded
as endemically living in deep-sea coral communities. 71 Besides corals, certain biophysical
research reveals the possibility of a direct link between some types of commercial fish species
and benthic organisms, which provide species with habitats. Predatory fish are found using the
energetic environment of seamounts and other deep-sea habitats, foraging in the currents and
then resting behind rocks or among corals as their ‘safe house’.72 Studies show that some tuna
species use seamounts as way stations during their foraging excursions. As the tuna fish
population increases, species preying on tuna, such as billfishes, also indicate increasing
66
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densities.73 Apart from fish, apex predators such as sharks are also found to use seamounts both
for feeding and for orientation.74

Figure 2.3: Seamounts in the SCS75
Destructive fishing activities are regarded as the main threat to bottom-dwelling living
resources. Longlines, bottom trawls, mid-water trawls, gillnets, traps and pots are used in deepsea fisheries in the high seas. Trawling is the predominant bottom fishing method, representing
nearly 70 per cent of vessels in the high seas.76 Rough geographic features such as seamounts
and ridges are places where bottom-trawling often takes place. Bottom trawling involves the
trawls making bottom contact for several hours. Bottom trawls take not only targeted species
such as roundnose grenadier and orange roughy, but also non-targeted species and valuable
and vulnerable habitats. 77 A number of surveys have shown bottom trawling is highly
73
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destructive to species, habitats and ecosystems associated with seamounts.78 It removes fauna
and flora from the seafloor, posing risks to the benthic biodiversity, even to the risk of species
extinction. Slow-growing and long-living fish and sensitive bottom-dwelling organisms are
vulnerable to bottom-trawling, yet the damage continues. In order to protect vulnerable deepsea ecosystems and the biodiversity of bottom-dwelling species, the development of long-term
approaches and tools, including gear restrictions, fisheries closed areas, and marine protected
areas (MPAs), which are consistent with international law and based on scientific information,
are needed.79
The mitigation of adverse impacts on vulnerable marine ecosystems from bottom-trawling
fishing has been on the United Nations General Assembly (UNGA) agenda since 2004. A
UNGA resolution in 2004 called upon States, through regional fisheries management
organisations (RFMOs) or other channels of cooperation, to regulate bottom fisheries and the
impacts of fishing on vulnerable marine ecosystems including seamounts.80 UNGA further laid
out the specific requirement for RFMOs, emphasising the consideration of precautionary
approach, ecosystem approaches and international law, to assess the adverse impacts from
bottom trawling and the identification of vulnerable marine ecosystems (seamounts included)
and the possible linkage between bottom trawling and their degradation. 81 The control of
bottom trawling continued to be an issue in a 2010 resolution. This resolution stated that further
actions were needed to implement a previous resolution, together with precautionary and
ecosystem approaches and international law.82
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In the SCS region, not many studies on seamounts have been conducted. Among these limited
data collected, a biological study of 16 reef areas reveals that 11 out of 16 seamounts are
significantly distinct groups, signifying the importance of seamounts as habitats that nourish
biodiversity in the SCS.83 Despite the biological distinctiveness, the analysis also uncovers a
high level of compositional variability within the SCS. 84 There have not yet been marine
protection projects targeted on seamount habitats in the SCS. Arguably, seamounts are
important habitats for marine species, especially for benthic species. Therefore, greater
attention should be paid to seamount protection in this region.
2.2.5 Conclusion
This section looks at important habitats in the SCS. Coral reefs, wetlands, mangroves, seagrass
meadows and seamounts that constitute vibrant and diverse ecosystems in this region. The
biodiversity of coral reefs is extremely high in the SCS, with Southeast Asia being the global
centre of biodiversity. Coral reefs provide important habitats for species including coral reef
fish.85 Wetlands and mangroves are critical components of land and coastal ecosystems, and
they provide ecosystem services for coastal livelihoods such as freshwater and habitats. Coastal
States in the SCS have established a number of Ramsar sites to protect wetland resources in
coastal areas. Coastal States have been catching up with the conservation of seagrasses in the
SCS in recent years, as seagrasses are habitats for many endangered species and are themselves
important parts of the coastal ecosystems. Seamounts are less known to scientists and policy
makers due to the difficulties of conducting research. In recent years, the discussion and
research on the importance of seamounts as habitats and navigation waypoints for migratory
species have been attracting more attention. In the SCS, each habitat enjoys a high level of
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biodiversity and these valuable ecosystems deliver essential services such as supporting
endemic flora and fauna and providing resources including fresh water.
This section also discussed unsustainable economic development activities that have had
negative or even irreversible impacts on these habitats of significance. In response to this,
coastal States in the SCS have taken cooperative initiatives to combat marine environmental
degradation and biodiversity loss.86
2.3 Fishery Governance
The SCS region is rich in fish resources and has been a principal fishing ground for fishing
States. Consequently, fisheries have been the primary source of protein and other nutrition,
income and livelihoods for millions of people. 87 The increasing populations over the past
decades have led to a significant rise in subsistence demand for fisheries, which has resulted in
the commercialisation of fisheries and overfishing.88 Marine resources in the SCS have been
fished down to 70-95 per cent of their 1950s’ level. Overfishing and fish habitat destruction
have resulted in biodiversity loss including that of vulnerable species such as dugongs. 89
According to the FAO report, in some cases, fish stocks are heavily depleted.90 The survey
undertaken under the UNEP-GEF SCS Project also indicated that most stocks were under high
fishing effort, with most target species in the Gulf of Thailand and the SCS considered to be
fully fished or over-fished. 91 According to statistics from the World Bank, the number of
threatened fish species is 133 in China, 83 in Malaysia, 87 in the Philippines, 106 in Thailand
and 80 in Vietnam.92 The overfishing problem in this region has not only made it difficult to
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meet food demand but has also left a negative impact on regional biodiversity resulting in a
decline in catch and economic returns.
Aquaculture is considered an effective method to meet the increasing demand resulting from
the stagnation in the capture of fish. In this case, in 2014 FAO Regional Conference for Asia
and the Pacific endorsed the regional Blue Growth Initiative to enhance sustainable fisheries,
livelihood opportunities and blue economic growth, and to reach the goal of establishing a new
global agenda in relation to sustainable capture fisheries and aquaculture, livelihoods and food
systems. 93 The FAO Blue Growth Initiative promotes the implementation of the Code of
Conduct for Responsible Fisheries and the ecosystem approach to fisheries and aquaculture,
with special targets on the vulnerable coastal and fisheries-dependent communities where
ecosystems are already under stress from pollution, habitat degradation, overfishing and
harmful practices.94 The FAO Blue Growth Initiative thus promotes a framework to sustainably
manage and protect marine and coastal ecosystems.95
As the fish species in the SCS are highly migratory, coastal States need to collaborate to better
relieve the overfishing situation. 96 There have been different forms of cooperative fishery
governance in the SCS and the waters adjacent to it. The Southeast Asia Fisheries Development
Centre (SEAFDEC) has maintained technical cooperation with ASEAN. Since 2007,
SEAFDEC and ASEAN formalised the ASEAN-SEAFDEC Strategic Partnership (ASSP) to
achieve collective regional goals and sustainable fisheries. As ASEAN’s principal consulting
agency, SEAFDEC aspires to help ASEAN establish an ASEAN Regional Fisheries
Management Mechanism. 97 In 2011, SEAFDEC and ASEAN further developed a Plan of
Action on Sustainable Fisheries for Food Security for the ASEAN Region Towards 2020
(ASEAN-SEAFDEC Plan of Action towards 2020). 98 In the ASEAN-SEAFDEC Plan of
Action towards 2020, representatives from SEAFDEC and ASEAN member States committed
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to promoting sustainable development of the fisheries sector and establishing and
implementing through effective systems, comprehensive policies for an ecosystem approach
to fisheries management.99 As an autonomous intergovernmental organisation which seeks to
‘develop and manage the fisheries’ potential of the region by rational utilisation of the
resources for providing food security and safety to the people and alleviating poverty through
the transfer of new technologies, research and information dissemination activities’, 100
SEAFDEC could be developed to be more influential as a regional fisheries’ body; however,
China’s absence from its membership would significantly handicap its capacity.
Prior to the close collaboration between SEAFDEC and ASEAN, the fishery arrangements
between China and Vietnam attracted much study and focus. The bilateral binding documents
sought to achieve several purposes including bilateral cooperation, the delimitation of maritime
jurisdiction in the Gulf of Tonkin (Beibu Gulf in Chinese and Bac Bo Gulf in Vietnamese) and
the sustainable development and conservation of fishery resources in the Gulf of Tonkin.101
The Gulf of Tonkin is surrounded by the land territories of China and Vietnam and Hainan
Island. There has been a long history of people living in the coastal area peacefully utilising
the Gulf of Tonkin and it has traditionally been a major fishing ground for the coastal
communities. The delimitation of the EEZ is the basic concern while the better management of
the shared fishery resources between China and Vietnam was the priority at that point in time.
There were three phases of the bilateral negotiation that lasted for 27 years. Problems emerged
from the 1970s, with the development of the law of the sea. Due to the lack of a clear boundary
between the two States in the Gulf of Tonkin, there were tensions between both sides. After
the conclusion of the UNCLOS, which regulates maritime zones and jurisdictions, the
delimitation in the Gulf of Tonkin through bilateral negotiation was both required by the
UNCLOS articles and the practical needs of developing living resources from both sides. After
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the normalisation of diplomatic relations in 1991, the two States restarted the negotiation of
delimitation.102

Figure 2.4: Map of the Gulf of Tonkin (Beibu Gulf or Bac Bo Gulf)103

102

Keyuan Zou, 'The Sino-Vietnamese Agreement on Maritime Boundary Delimitation in the Gulf of Tonkin'
(2005)36(1) Ocean Development & International Law 13; Keyuan Zou, Maritime Boundary Delimitation in the
Gulf of Tonkin, (1999)30(3) Ocean Development & International Law 235.
103
Beibu Gulf Map-Agreement between the People's Republic of China and the Socialist Republic of Viet Nam
on the delimitation of the territorial seas, exclusive economic zones and continental shelves of the two countries
in Beibu Gulf/Bac Bo Gulf, China, Vietnam, signed 25 December 2000, 2336 UNTS 179 (entered into force 30
June 2004).

59

Figure 2.5: Gulf of Tonkin Delimitation104
On 25 December 2000, China and Vietnam signed the bilateral agreements. In the Fishery
Agreement, three different zones are created in the Beibu Gulf: Common Fishery Zone, Waters
in Transitional Arrangements and the Buffer Zone for Small Fishing Boats. 105 This
arrangement successfully took historic fishing activities and the equidistance principle into full
consideration and achieved the purpose of solving delimitation disputes through bilateral
negotiations. Inspired by the agreements between China and Vietnam, the coastal States of the
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SCS region could conclude similar fisheries arrangements to provide fishers from one
bordering State’s access to surplus fishing resources in the EEZ of another.106
Another example of regional fishery management practice is the fishery component included
in the UNEP-GEF SCS Project, which focused on the over-exploitation of fish stocks in the
Gulf of Thailand.107 The Regional Working Group on Fishery was in charge of the fishery
component. According to the final report of the project, the uniqueness of this component was
its creation of an innovative approach to integrating fisheries and habitat management, the
Fisheries Refugia Project.108 This component aimed to strengthen joint actions to address overexploitation problems, develop and apply criteria for spawning and nursery areas in this
region.109 This component viewed the quality of coastal habitats and fish production as a whole
and promoted the refugia concept through this project.110 The Regional Working Group on
Fishery continued to establish a regional system of Fisheries Refugia to improve the
understanding amongst stakeholders of the linkages between coastal habitats and fishing
activities as a basis for the integrated management and to enhance their participation in
improving habitats without prohibiting fishing activities. At the governmental level, this
initiative aimed to engage governmental agencies in meaningful dialogues regarding the best
contribution to the improvement of fisheries habitat management.111 During the process, FAO
and SEAFDEC assisted in promoting the concept of Fisheries Refugia, contributing to the
ASEAN/SEAFDEC regional guidelines for implementing the FAO Code of Conduct for
Responsible Fisheries. 112 There was a close collaboration between the Regional Working
Group on Fishery and the SEAFDEC to avoid duplication of work and enhance information
sharing, which could be a collaboration model between projects with overlapping mandates.
To better facilitate the fishery component, courses on Establishing and Managing Fisheries
Refugia in the SCS and Larval Fish Identification were organised in Thailand. In its final

106

Yen Hoang Tran, 'The South China Sea Arbitral Award: Legal Implications for Fisheries Management and
Cooperation in the South China Sea' (2017) 6(1) Cambridge International Law Journal 91.
107
Pernetta, Terminal Report of UNEP-GEF SCS Project, above n 65, 20.
108
Ibid, 53.
109
Ibid, 20.
110
‘They are spatially and geographically defined marine or coastal areas in which specific management
measures are applied to sustain important species during critical stages of their life cycle, for their sustainable
use.’ About the UNEP/GEF South China Sea Project Activity to Establish a Regional System of Fisheries
Refugia in the Gulf of Thailand and the South China Sea
<http://refugia.unepscs.org/Fisheries_Refugia_Information/About_Fisheries_Refugia/About_Fisheries_Refugia.
html>.
111
Pernetta, Terminal Report of UNEP-GEF SCS Project, above n 65, 5-6.
112
FAO Code of Conduct for Responsible Fisheries, above n 94.

61

evaluation, the promotion of linkages between fisheries and habitat management was regarded
as one of the UNEP-GEF SCS Project's principal achievements.113
In conclusion, there have been regional cooperative projects on fishery governance in the SCS.
Most of these cooperative projects are concerned with capacity-building and aquaculture skill
training, leaving a considerable gap for effective conservation of living resources, monitoring
and supervision programmes, and sustainable fishery resources management.114 However, as
introduced in section 2.1 of this Chapter, there are unresolved territorial and maritime disputes
in the SCS. As States’ rights and responsibilities for fisheries in different maritime zones are
highly related to States’ sovereignty and sovereign rights, management activities including
monitoring and conservation are challenging to carry out in a collective sense. Fisheries
governance will remain transitional or ad hoc until territorial disputes and maritime boundary
issues are resolved.
2.4 Fast Pace of Urbanisation and Land-based Pollution in SCS Coastal Areas
The UN Economic and Social Commission for Asia and the Pacific (ESCAP) statistics
conclude that almost half of the regional population is living in urban areas. Meanwhile,
ESCAP expresses its concern that the urban growth in Asia and the Pacific is not
environmentally sustainable.115 Existing infrastructure development and growth patterns may
lock cities into unsustainable consumption and production models for years to come. The main
environmental issues that cities face are poor air quality, clean water supply, and waste
discharge.116 With many informal settlements located in fragile environmental areas along the
long coastlines or riparian regions, Asian and Pacific cities are among the most vulnerable
cities to natural disasters.117
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Table 2.1: Urban population percentage of coastal States in the SCS in 2000 and 2008118
Urban population percentage in

Urban population percentage in

2000

2018

Brunei

71.164

77.629

Cambodia

18.586

23.388

China

35.877

59.152

Indonesia

42.002

55.325

Malaysia

61.977

76.036

The Philippines

46.135

46.907

Singapore

100

100

Thailand

31.386

49.949

Vietnam

24.374

35.919

Coastal States

Urbanisation is one of the three main drivers that will lead to the population and assets’
exposure to coastal risks in the coming decades.119 Rapid urbanisation in coastal areas and
other human-induced activities have continuously increased pressure on coastal ecosystems.
Scientists have defined this phenomenon as ‘coastal squeeze’, where intertidal habitat loss is
triggered by coastal defence and the low water mark is migrating landwards because of sea
level rise.120 The increasing developmental pressures resulting in coastal squeeze make coastal
environments highly contested. UN defines Low Elevation Coastal Zones (LECZs) as the
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contiguous areas along the coast that are less than 10 metres above sea level.121 The Centre for
International Earth Science Information Network of Columbia University’s research
on LECZs’ urban and rural population and land area indicates that due to the livable
environment, convenient access to fresh water and fertile agricultural conditions, LECZs have
long been the choices for dwellers.122 Without any exception, most of the major cities in the
SCS region are located in coastal areas and their growth rate is accelerating.123 In 2030, it is
estimated that the percentage of urban and urban agglomerations for most SCS coastal States
will be over 60 per cent, and there are expected to be six megacities with a population of over
10 million.124
The fast pace of concentrated urbanisation on the coast has created many mega-cities, resulting
in negative impacts on the environment, including land subsidence, pollution, disturbance and
vulnerabilities of and downward quality of water.125 If not managed or effectively controlled,
municipal, industrial and agricultural wastes from the land will undoubtedly add to the
environmental degradation in coastal and marine areas. For instance, pollutants discharged into
the Lancang-Mekong River, which runs through six riparian States and enters the SCS, have
been recognised as significant pollution sources to marine waters.126 Land-based plastic waste
pollution in maritime areas is also at a threatening scale. IUCN estimates that by 2025, five
SCS States (China, Indonesia, the Philippines, Thailand and Vietnam) will account for 80 per
cent of marine plastic waste. The percentage in 2016 was 65 per cent. If the current situation
of plastic waste is not efficiently regulated, plastic in the ocean will exceed the entire biomass
of fish by 2050.127
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With the rapid development of urban cities in coastal areas and increasing demand for food
supply, especially the increasing trend in fishing activities, natural resources and the marine
environment in the SCS region face severe threats. The dramatic transformation in the
environment caused by human-induced activities has severely harmed flora, fauna, and habitats:
coastal development and changes in the use of land influence 21 per cent of reefs in Southeast
Asia.128 One of the risks for the people living in these coastal zones is flooding, resulting from
sea level rise and coastal inundation. Other reasons such as over-extraction of groundwater and
over-concentration of high rises are also blamed for the exposure to flooding.129 In research
regarding the population exposed to coastal flooding in the 2070s, five coastal cities in the SCS
ranked in the top 20. As soft sediments are depressed and compacted as a result of building,
liquids including freshwater are often removed, leading to enhanced subsidence. 130 Many
coastal cities, especially those in deltas, are also vulnerable to subsidence. Subsidence can be
aggravated by human actions, such as drainage of susceptible soils and unsustainable
groundwater extraction.131 From an environmental perspective, the disadvantage of excessive
coastal settlement is twofold. The first threat is that uncontrolled coastal development is likely
to damage sensitive and valuable coastal ecosystems and secondly, coastal habitants, especially
lowland dwellers, are exposed to seaward hazards.132 Urbanisation in coastal areas has led to
degradation of the environment, while at the same time, the sea level rise resulting from
degradation of the environment and climate change has imposed threats on inhabitants of
coastal areas, where developments have compromised the ability and scope for autonomous
adaptations of the environment.
In conclusion, coastal areas are commonly chosen as human settlement sites. This situation
leads to conflicts in the spatial distribution of different activities. Intense human-induced
activities are adversely impacting the landscape and seascape, which should have been a natural
defence to coastal changes caused by natural phenomena. The continuous modification of
coastal areas results in vulnerability to natural hazards including typhoons, tsunamis or floods.
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With the increasing frequency of natural hazards, the environment is exposed to more
devastating impacts.133
2.5 Climate Change Effects
As discussed above, the environmental impacts of the scale and speed of urbanisation and
increasingly high density of populations along the SCS coastlines are compounded by climate
change and its impacts. These include sea level rise, increasing sea surface temperature and
ocean acidification, negatively influence the SCS region. A general trend prevailing in the
Asia-Pacific region is that of the increasing frequency of natural disasters due to hydrometeorological events. It has been estimated that most coastal States in Southeast and East Asia
are highly threatened because of the widespread occurrence of densely populated deltas, often
associated with large growing cities. 134 One specific industry that is severely impacted by
climate change effects is coastal tourism. Coastal tourism has contributed significantly to
maritime economic growth and provided local communities with many employment
opportunities. The fast development of the coastal tourism industry comes at some costs, landbased pollution and damage to coral reefs being two examples. At the same time, coastal
tourism relies greatly on weather and natural environmental conditions but with increasing
adverse climate change effects, it also suffers a loss from severe marine and coastal
environmental degradation.135
In recent times, urbanisation and climate change are demonstrably two influential elements
shaping human wellness and ecological integrity. In coastal zones, especially in coastal cities,
these two processes are intensely entwined. Consumption and pollution of the environment are
occurring at the same time, and cities are at the frontlines of risks from global and regional
climate change.136 Climate-related disasters are associated with climatological, hydrological
and meteorological hazards. 137 In the Asia-Pacific region, 60 per cent of climate-related
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disasters have occurred in East, Northeast Asia and Southeast Asia. 138 According to the
indication by the Intergovernmental Panel on Climate Change (IPCC), climate-related disasters
are likely to become more severe, more frequent and more unpredictable as a result of the
accelerating pace of climate change.139 In Southeast Asia, changes in precipitation is one of the
indicators of climate change. The annual total wet-day rainfall has increased by 22 mm per
decade, while rainfall from extreme rain days has increased by 10 mm per decade, indicating
the increase in extreme rainfall events.140 For instance, it is projected that the basin of the Chao
Phraya River, which flows through Bangkok and enters the Gulf of Thailand, will see a
decrease in its runoff.141 Across Southeast Asia, increasing temperatures have been recorded
at a rate of 0.14°C to 0.20°C per decade since the 1960s, coupled with a rising number of hot
days and warm nights.142 Due to predicted sea level rise, about a million inhabitants along the
coasts of South and Southeast Asia will likely be at risk from flooding.143 Future increases in
precipitation extremes related to the monsoon will be highly likely in East and Southeast
Asia.144
As for crop productivity, rice is a key staple crop in Asia and 90 per cent or more of the world’s
rice production is from Asia. A study reveals that climate change would cause rice yield
reduction over a large part of Asia, suggesting that eastern China and the southern part of
Indonesia are among the most vulnerable areas under this threat.145 Extreme weather such as
storms and drought has cast a shadow on human health in this region. For instance, droughts
may lead to wildfires and smoke exposure, with increased morbidity and mortality, as observed
in Southeast Asia.146 According to the newest World Meteorological Organisation (WMO)
report, global temperature increases of 0.4 to 2.6°C by 2055 and 0.3 to 4.8°C by 2090 would
be accompanied by rising sea levels, changes in precipitation patterns, substantial loss of
summer Arctic sea ice, and increasing ocean acidification. 147 Climate models project that
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temperature increases in the Asian and the Pacific region will be around 0.5–2°C by 2030. The
region is also projected to experience sea level rise of approximately 3–16 cm, and the potential
for more intense tropical weather disturbances such as cyclones. 148 Global Biodiversity
Outlook 4 (GBO 4) projects that by 2050, climate change will become a major driver of
biodiversity loss and ecosystem change.149 UNEP’s assessment also states that climate change
will cause a radical shift in the geographical distribution of species and vegetation types.150 An
analysis of the vulnerability of a migratory network to the impact of habitat loss from sea level
rise indicates that sea level rise may inundate up to 40 per cent of intertidal habitats along
migration routes in the East Asian-Australasian Flyway that may cause a reduction in
population flow of up to 72 per cent across taxa.151
Coastal ecosystems are susceptible to three key drivers related to climate change: sea level,
ocean temperature and ocean acidity.152 Coastal systems and low-lying areas will increasingly
experience adverse impacts such as submergence, coastal flooding, and coastal erosion due to
relative sea level rise.153 IPCC, said in its 2015 report on climate change, that ‘the more human
activities disrupt the climate, the greater the risks of severe, pervasive and irreversible impacts
for people and ecosystems, and long-lasting changes in all components of the climate
system.’154 It also highlights that instead of being passive, human beings actually have methods
to constrain climate change and its risks, with many solutions that meet the economic
development demands, reaching the sustainable development goal. 155 In IPCC’s Special
Report on the Ocean and Cryosphere, scientists suggest that sea level rising during 2006-2015
accelerated about 2.5 times the rate for 1901-1990.156 In response to climate change, the global
community has promoted different initiatives. SDG 13 is about taking urgent action to combat
climate change and its impact. More robust measures are needed to build resilience and limit
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climate-related hazards and natural disasters. 157 To tackle climate change and its impacts,
States have made efforts to negotiate the United Nations Framework Convention on Climate
Change (UNFCCC or Paris Convention).158 Over one hundred and seventy parties have ratified
the Paris Convention.159 As an important part of the Strategic biodiversity plan 2011-2020,
Aichi Target 10 focuses on the reduction of direct pressures on biodiversity and promotes
sustainable use, which specifies that by 2015, the multiple anthropogenic pressures on coral
reefs, and other vulnerable ecosystems impacted by climate change or ocean acidification are
minimised, so as to maintain their integrity and functioning. Aichi Target 11 emphasises the
importance of coverage of protected areas, aiming for 10 per cent coverage of coastal and
marine areas by 2020. Aichi Target 15 lays out the vision that by 2020, ecosystem resilience
and the contribution of biodiversity to carbon stocks has been enhanced, through conservation
and restoration, including restoration of at least 15 per cent of degraded ecosystems, thereby
contributing to climate change mitigation and adaptation and to combating desertification.160
Considering regional heterogeneity, regional cooperation is emphasised as an important means
to mitigate climate change impacts. In addition, concerted regional activities can serve as a
bridge between local and global efforts.161 In the SCS region, PEMSEA and ASEAN Centre
for Biodiversity (ACB) have paid attention to regional mitigation of climate change impacts.
As earlier discussed, PEMSEA has passed the Manila Declaration on Strengthening the
Implementation of the Integrated Coastal Management for Sustainable Development and
Climate Change Adaptation in the Seas of East Asian Region (PEMSEA Manila Declaration)
in 2009. With the PEMSEA Manila Declaration, PEMSEA merged projects on ICM and
climate change adaptation. The PEMSEA Manila Declaration recognised the regional
vulnerability to climate change and the importance of using ICM in the mitigation of climate
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change impacts. PEMSEA also held forums on the discussion of the identification of climate
change consequences and actions stakeholders should take.162
In the ASEAN region, ACB emphasises the interconnectivity between climate change effects
and loss of biodiversity. It shows concern for the less developed States in Southeast Asia, which
are not as capable of dealing with climate change, and the vulnerable species, which are
sensitive to climate change and have limited climatic ranges.163 ASEAN member States have
already recognised the urgency of mitigation of climate change and have made some
achievements in restoring 15 per cent of degraded ecosystems. However, the uncertainty of
meeting Aichi Targets by 2020 remains.164 In order to build resilient communities in ASEAN,
the ASEAN Socio-cultural Community Blueprint 2025 (ASCC 2025 Blueprint) suggests
strategic measures for a climate-adaptive ASEAN with enhanced institutional and human
capacities to adapt to the impacts of climate change.165 China, Indonesia, the Philippines and
Vietnam’s National Biodiversity Conservation Strategies and Action Plans (NBSAPs) all
mention climate change effects as one of the major threats to biodiversity and have made
diverse efforts in achieving their NBSAPs. For China and the Philippines, increasing their
ability to cope with climate change is the priority area in their NBSAPs respectively. Specific
actions include the assessment of climate change impacts on biodiversity and the establishment
of species migration corridors.166
2.6 Conclusion
This Chapter has introduced and discussed the geopolitical conditions and the status of the
marine environment in the SCS as background information for this study, and explained the
necessity of regional cooperation on marine environmental protection.
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This Chapter first displays the geopolitical conditions of the SCS region, as a necessary
regional background of further discussion. Territorial and maritime disputes might have had
negative impacts on more extensive cooperative activities in this region; yet cooperation on
marine environmental protection has always been promoted and stressed. This Chapter later
demonstrates that the SCS is a repository of biodiversity of global significance which provides
its coastal States with food and livelihoods, as well as habitable ecosystems for a diverse range
of flora and fauna in coastal and marine areas. It nourishes ecosystems and species thrive
therein. Therefore, careful management of these critical habitats is the key to a better future for
SCS marine environment and biodiversity. Simultaneously, inhabitants of coastal areas in the
SCS are highly dependent on the fishery industry, which requires better governance of fisheries.
The densely populated coastal areas face imminent climate change effects, including sea level
rise and coastal flooding.
Regional efforts have been made to protect important habitats in the SCS. To preserve coral
reefs, MPAs have been established by coastal States. Ramsar sites are widely established and
managed in coastal areas in the SCS to preserve wetlands of importance. Seagrass meadows
are important habitats for endangered species in the SCS and the loss rate of seagrass is high.
Although they are less known habitats to policy makers, seamounts have attracted more
attention in their protection with particular focus on the negative impacts left by bottom
trawling. For fishery governance, coastal States have concluded agreements and established
regional organisations for better and sustainable management of fishery resources. As the
continuous modification of coastal areas leads to natural hazards, coastal States have realised
the significance and imminence in combating the more devastating impacts. Coastal States
have taken action to respond to climate change effects through integrated coastal management
programmes and coordinated actions through regional bodies including the ACB to protect
biodiversity. The coastal States have also incorporated actions in dealing with climate change
effects in their adopted NBSAPs.
As the marine environment and biodiversity are essential to people's wellbeing, cooperative
actions have been taken in this region to combat the adverse impacts resulting from overfishing,
climate change effects, and rapid urbanisation that brings a high level of pollution. Later
chapters will continue to discuss solutions to combat these marine environmental problems,
promote and strengthen regional collaborative actions and initiatives of this nature.
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Chapter 3
International Legal Frameworks for Marine Environmental Protection
3.1 Introduction
Environmental problems, especially marine environmental issues, frequently transcend
political boundaries, as a consequence of the essentially fluid oceanic environment.
Fundamentally, no one State has the power to protect the marine environment by itself, nor can
it be isolated from the negative impacts of a worsening marine environment. 1 When
considering the mobility and interconnectedness of the sea, these links are most prominent.
Consequently, it is widely accepted that severe environmental problems, particularly those
related to the ocean, can only be tackled through international cooperation.2 This notion and
understanding has aroused international concern, particularly following the 1972 United
Nations Conference on the Human Environment (Stockholm Conference). In the Stockholm
Conference, delegates from 113 States proclaimed in the Declaration of the United Nations
Conference on the Human Environment (Stockholm Declaration):
International matters concerning the protection and improvement of the environment
should be handled in a cooperative spirit by all countries…
Cooperation through multilateral or bilateral arrangements or other appropriate means
is essential to effectively control, prevent, reduce and eliminate adverse environmental
effects...3
Bearing in mind the cooperative spirit advocated in the Stockholm Conference, international
and regional cooperation on marine environmental protection was subsequently promoted and
encouraged by policymakers and scholars. Such efforts occurred at different levels and on
different scales on the part of different counties and promoted by international and regional
organisations, including the regional organisations and projects in the SCS. This Chapter
focuses specifically on the efforts to address these concerns from the international legal
approaches, answering research questions regarding the international legal frameworks for
marine environmental protection and preservation. It thereby provides legal and theoretical
1
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foundations for this study by appraising selected prominent international legal principles, soft
law instruments, international conventions and regional legal mechanisms.
After the topic of environmental protection emerged on the global stage after the 1972
Stockholm Conference, a series of important framework instruments and initiatives have
emerged forming the pillars of international marine environmental law, with the 1982 United
Nations Conventions on the Law of the Sea (UNCLOS) being the most significant one.4
In addition, other international legal instruments with a focus on particular species (Convention
on the Conservation of Antarctic Seals,5 for instance) or particular habitats (Convention on
Wetlands of International Importance especially as Waterfowl Habitat, the Ramsar
Convention,6 for instance) were adopted. These international instruments have provided States
and regions with overall frameworks, to which they can refer when they are designing and
adopting their regional and national instruments for protecting the marine environment and
enhancing cooperation.
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In addition to lifting the curtain for the theme of environmental protection on the global stage,
the historic Stockholm Conference set up the United Nations Environment Programme (UNEP).
UNEP, as a competent international body, has proved itself by contributing to the development
of such mechanisms.7 It has been coordinating environmental activities globally and regionally
under the UN ever since and it has played an important role in marine environmental protection
in a number of regional seas, including the East Asian seas. 8 Subsequently, Agenda 21
reiterated the importance of establishing national mechanisms and global cooperation for
capacity-building to implement Agenda 21, calling for partnerships with relevant UN
organisations and discussing UNEP's role in cooperation extensively.9
3.2 Two General Principles of International Environmental Law
3.2.1 The sustainable development principle
3.2.1.1 United Nations efforts in the development of the sustainable development principle
The concept of sustainable development was first articulated by the international community
in the 1987 Brundtland Report.10 This frequently cited definition of sustainable development
reads ‘development that meets the needs of the present without compromising future
generations' ability to meet their own needs’. 11 The Brundtland Report recognises that the
ecologically harmful cycle, which is caused by economic development without due
consideration of the cost to the environment, could only be broken by integrating
environmental concerns with economic goals.

12

The interdependence of economic

development and environmental well-being is the key factor that distinguishes this concept
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from the previous development goals and the environmental protection proposals. This
pioneering insight into the dynamic links between economic development and environmental
well-being was expressed to signal to the global community the urgency of maintaining the
environment's sustainability while it was striving for economic progress. In order to achieve
the goal of ecologically sustainable development, there are opportunities and challenges in the
integration of different policies and strategies. To be more specific, the principle of sustainable
development consists of four elements: intergenerational equity, sustainable use, equitable use
and integration. 13 In 1989, the United Nations Food Agricultural Organisation (FAO)
responded to the Brundtland Report by defining sustainable development in its review of global
and regional sustainable development and natural resource management as:
… the management and conservation of the natural resource base… as to ensure the
attainment and continued satisfaction of human needs for present and future
generations. Such sustainable development…is environmentally non-degrading,
technically appropriate, economically viable and socially acceptable.14
As the UN's specialised institution to enhance food security, FAO has focused more on the
‘sustainable’ aspect, seeking to ensure the sustainability of agriculture, forestry, and fisheries.
Another noteworthy characteristic of the FAO definition is that it put special emphasis on
technological and institutional change, reflecting FAO’s identity as an intergovernmental
organisation whose strengths are to promote technological cooperation between developed and
developing States.15
The UNCED in 1992 provided an unprecedented international platform where representatives
from governments and international organisations discussed pressing environmental issues. It
was a demonstration of the international community’s response to environment and
development problems. That is, if the international community has recognised a particular
problem that calls for coordinated international action, it will try to define and implement this
action through appropriate international frameworks and internationally concerted actions.
These international frameworks usually include legally binding instruments and non-legally
binding documents. The international community might also pursue institutional arrangements
13
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and funding mechanisms to facilitate the achievement of goals. 16 Among the symbolic
instruments discussed or negotiated in the 1992 UNCED, Chapter 17 of Agenda 21 provides
an international blueprint for protecting and sustainably developing the marine and coastal
environment and its resources. 17 The programme areas under the theme of Chapter 17 of
Agenda 21 include sustainable development of coastal areas, sustainable use and conservation
of marine living resources and strengthening regional cooperation and coordination.18
Following the 1992 UNCED another important UN initiative, the 2000 Millennium
Development Goal (MDG) 7 urged States to integrate sustainable development principles into
national policies and programmes and reverse the loss of environmental resources. MDG 7
used the percentage of land and water covered by protected areas as an index for biodiversity
conservation. 19 Following these global statements and initiatives, the 2002 Johannesburg
Declaration and Johannesburg Plan of Implementation further declared that good governance
within each country and at the international level was essential for sustainable development.20
Domestically, States should promote and implement sound environmental, social and
economic policies and be responsive to people’s needs. Internationally, since the benefits and
costs of globalisation were unevenly distributed, developing countries were facing unique
difficulties in meeting the challenges of eradicating poverty and combating environmental
degradation. The 2002 Johannesburg Declaration and Johannesburg Plan of Implementation
acknowledged the importance of protecting and managing the natural resource base of
economic and social development. It echoed the content in Chapter 17 of Agenda 21 on
maintaining the productivity and biodiversity of important and vulnerable marine and coastal
areas and emphasised the use of the ecosystem approach and the importance of protecting
important habitats, including coral reefs, wetlands and mangroves. The Johannesburg
Declaration and Johannesburg Plan of Implementation further paid special attention to oceans,
seas and coastal areas since they are integrated and essential to the earth’s ecosystems.21 It
acknowledged the vulnerability of developing countries when facing challenges including the
16
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adverse effects of climate change.22 A healthy marine environment is crucial for food security
and economic development. Ensuring the oceans' sustainable development requires effective
coordination and cooperation, including at global and regional levels, between relevant bodies,
and actions. Therefore, external assistance to developing countries is critical as continued
support and cooperation enable developing countries to better establish developing States’
economic advancement capabilities and environmental resilience. In 2012, UNGA endorsed
the outcome document of the United Nations Conference on Sustainable Development: the
Future We Want Report. This report reiterated the integrated feature of oceans, seas and coastal
areas. States continued to stress the importance of the sustainable use of the oceans and seas,
as well as their resources.23
The international community adopted the UN Sustainable Development Goals (SDGs) in 2015
to further implement the principle of sustainable development. Being an essential part of the
UN’s 2030 Agenda for Sustainable Development, these seventeen SDGs provide a promising
blueprint for the international community's future efforts to achieve sustainable development.
SDGs cover a broad scope from the eradication of poverty to environmental protection, taking
into account climate change as an imminent concern. In response to the Johannesburg
Declaration and Johannesburg Plan of Implementation and other previous international
instruments on the sustainable development principle, SDG 14 focuses on the conservation and
sustainable use of the oceans, seas and marine resources.24 As SDGs are highly interwoven and
relevant, no SDG can be achieved in isolation. Together with other SDGs, particularly SDG 6
(Clean Water and Sanitation), SDG 11 (Sustainable Cities and Communities), SDG 13
(Climate Actions) and SDG 17 (Partnerships for the Goals), SGD 14 gives new impetus to
coastal States’ development of regional and multinational agreements, domestic laws and
policies to combat marine pollution, protect and preserve marine living resources and to
conserve marine biodiversity.25
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3.2.1.2 International judicial decisions and the application of the sustainable development
principle
International judicial decisions have influenced the recognition of the sustainable development
principle among the international community. As early as the 1890s, the tribunal for the Bering
Fur Seal Arbitration decided that the United States had no right of property or protection upon
fur seals in the Bering Sea region if they were outside the territorial sea of the United States.26
The common rules for the preservation of the fur seal species outside the jurisdiction of the
United States required consent from other States. However, in the same arbitration case, the
tribunal established transitional rules for the preservation of fur seals in the Bering Sea, and
species preservation is applicable beyond the ordinary jurisdiction of parties concerned.27 The
Bering Fur Seal Arbitration award pointed to a contradiction between the freedom of fishing
and the necessary restraints for the concern of preservation. For instance, as decided in the
award, the use of nets, firearms and explosives were banned in fur seal fishing. 28 Some
elements concerning sustainable use of resources, environmental protection and the
conservation of biodiversity included in the Regulations agreed by both parties in the Bering
Fur Sea Arbitration have been continuously recognised in modern international environmental
law.29
Subsequently, along with international environmental law development, international tribunals
and publicists have recognised sustainable development as an emerging norm of international
law.
In the Fisheries Jurisdiction case, the International Court of Justice (ICJ) decided in 1974 that:
It is one of the advances in maritime international law, resulting from the
intensification of fishing, that the former laissez-faire treatment of the living resources
of the sea in the high seas has been replaced by a recognition of a duty to have due
regard to the rights of other States and the needs of conservation for the benefit of
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all (emphasis added). Consequently, both Parties have the obligation to keep under
review the fishery resources in the disputed waters and to examine together, in the
light of scientific and other available information, the measures required for the
conservation and development, and equitable exploitation, of those resources, taking
into account any international agreement in force between them…30
This decision raised the idea of ‘the needs of conservation for the benefits of all’. It therefore
provides a basis for further limitations on the traditional rights of States, including right to fish
and other shared resources.31
In the later Gabčíkovo-Nagymaros Project case, the ICJ in its 1997 ruling introduced
sustainable development as an international legal term, as a way to reconcile economic
development with protection of the environment. ICJ concluded that in the past, humaninduced activities seldom considered the environment. As the scientific understanding of the
environment developed, humans became aware of the risks generated in relevant activities.
Therefore, relevant norms and standards emerged in documents. The concept of sustainable
development consequently formed, whose content includes the reconciliation of economic
development with protection of the environment.32 ICJ asked the parties concerned to look
‘afresh’ at the effects on the environment of the operation of the power plant discussed in this
case, as well as asking the parties to take measures to ensure the volume of released water be
at a ‘satisfactory’ level.33 ICJ recognised the need to incorporate the concept of sustainable
development into consideration due to the then human-induced activities were at an
unconsidered and unabated pace.34 The Gabčíkovo-Nagymaros case was the first case to look
at the harmonisation of developmental and environmental concepts.35 Judge Weeramantry, in
his separate opinion, expressed that sustainable development is more than a concept; it is a
principle with normative value. 36 Sands et al interpret ICJ’s incorporation of sustainable
development, in this case, as related to both procedural and substantive aspects.37 In the Pulp
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Mill’s Case concerning shared fresh water resources among riparian States, ICJ found that it is
not only important that the use and development of shared resources need to be reconciled,
countries concerned should also balance the use of the waters and the protection of the river in
question. ICJ found that article 27 of the 1975 Statute of the River Uruguay emphasises that
the balance between economic development and environmental protection is the essence of
achieving sustainable development as an ‘objective’.38
These perspectives presented in international legal judgements were amplified in the
International Law Association (ILA) New Delhi Declaration of Principles of International Law
Relating to Sustainable Development (ILA New Delhi Declaration) that was published in 2002.
The ILA New Delhi Declaration came straight to the belief that sustainable development was
widely accepted as a global objective, which had been constantly referred to in various legal
documents at international or national levels. It recognised ‘the need to further develop
international law in the field of sustainable development, to accord due weight to both the
developmental and environmental concerns, in order to achieve a balanced and comprehensive
international law on sustainable development’. It also acknowledged past achievements in
formulation of the sustainable development concept in previous instruments such as the Rio
Declaration and Agenda 21. The ILA New Delhi Declaration further affirmed the necessity of
multilateral cooperation between diverse stakeholders including States, intergovernmental and
non-governmental organisations, peoples, individual and industrial concerns.
Specifically, the ILA New Delhi Declaration set out several relevant principles of international
law whose application and consolidation contributed to the achievement of sustainable
development. Firstly, the ILA New Delhi Declaration considered States' duty to ensure
sustainable use of natural resources.39 States have the right to manage the natural resources
within their jurisdiction while also having the duty to manage these natural resources in a
rational, sustainable and safe manner, without causing significant damage to the environment
of other States or of areas beyond national jurisdiction. Secondly, the ILA New Delhi
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Declaration considered the principle of intergenerational equity (‘States must take into account
the needs of future generations in determining the rate of use of natural resources.’) and the
principle of integration (‘including ecosystems’). Thirdly, the ILA New Delhi Declaration
included the application of the precautionary principle in human health, natural resources and
ecosystems.40 This principle concerns the prevention of significant damage to the environment
and the scientific research credibility, which will be discussed further in section 3.2.2 in this
Chapter.
3.2.1.3 South China Sea coastal States and the sustainable development principle
Coastal States in the SCS were pioneers in incorporating the concept of sustainable use of
natural resources into their regional agreements. The 1985 Association of Southeast Nations
(ASEAN) Agreement on the Conservation of Nature and Natural Resources (1985 ASEAN
Nature Conservation Convention) is one of the first treaties globally to require parties to adopt
a standard of ‘sustainable utilisation of harvested natural resources under their jurisdiction in
accordance with scientific principles and with a view to attaining the goal of sustainable
development’.41 The 1985 ASEAN Nature Conservation Convention stipulates sustainable use
of species, by stating that contracting parties shall pay special attention to harvested species
and shall endeavour to develop, adopt and implement management plans for these species.
Article 4 of the 1985 ASEAN Nature Conservation Convention also promotes the necessity of
scientific studies to prevent harvest exceeding the maximum yields for stable recruitment,
maintaining ecosystems' functions, and restoration of species populations.42
Under its Chapter 2 for conserving species and ecosystems, the 1985 ASEAN Nature
Conservation Convention specifies the need for sustainable use of harvested species in article
4, where the optimal size of catch and the interdependence of species and its ecosystems are
considered. A permit system and prevention of means causing local extinction of certain
species and other appropriate and necessary legislative and administrative measures are also
introduced.43 Article 2 provides that conservation and management of natural resources should
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be treated as an integral part of the development at all stages and levels and full consideration
should also be given to ecological factors, to the same extent as economic and social factors.44
Another significant initiative to promote sustainable development in the SCS region is the
Sustainable Development Strategy for the Seas of East Asia (SDS-SEA), which is steered by
Partnerships in Environmental Management for the Seas of East Asia (PEMSEA).45 The SDSSEA recognises a shared vision that:
the sustainable resource systems of the Seas of East Asia are a natural heritage for the
people of the region, a medium of access to regional and global markets, and a safeguard
for a healthy food supply, livelihood, economic prosperity and harmonious co-existence
for present and future generations.46
Based on this shared vision, SDS-SEA contains six specific approaches. 47 ‘Sustain’ and
‘develop’ are the two leading strategies among the six approaches. ‘Sustain’ aims to conserve
and redress biological diversity, maintenance and enhancement of the quality of coastal waters
and equitable and sustainable fisheries, and conservation of fish stocks, while ‘develop’ sets
out to promote sustainable economic development in coastal and marine areas. SDS-SEA uses
the integrated coastal management (ICM) approach as a useful management framework to
achieve the sustainable development of coastal and marine areas and incorporate transboundary
environmental management programmes in subregional growth areas. 48 Following each
strategy, there are suggested action programmes and arrangements. These strategies are
relatively comprehensive, ranging from plans to conserve and sustainably use biodiversity and
fish stocks incorporating both environmental management programmes and economic
development plans. For instance, country partners are recommended to prioritise marine
protected areas (MPAs) that are ‘regional hotspots’ serving critical transboundary ecological
and/or economic functions under the ‘preserve’ strategy. The content and the implementation
of the SDS-SEA will be analysed in Chapter 5.
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In conclusion, since its official debut in the Brundtland Report in the 1980s, the sustainable
development principle has evolved to occupy an important position in the laws and policies
relating to marine environmental protection and has been incorporated in a series of
international law instruments and judgements.
3.2.2 The precautionary principle
As the pace of economic development accelerates, its impacts on the environment also emerge
to the extent where that impact cannot be overlooked by States. As science and technology
develop, human-induced activities have become more invasive and have changed the physical
surface of the earth. As a large part of the environment is still vulnerable, scientists are reluctant
to endorse some development activities due to concerns about their possible negative impacts
on the environment. On the other hand, as human knowledge of a large part of the environment
is still deficient, scientists cannot provide uncontested evidence of possible irreversible harms
and negative impacts, from these development activities, on the environment.
Before the precautionary principle was proposed, the lack of scientific evidence or certainty of
environmental damage was used to argue for not taking action, to prevent harm to the
environment. Confirmative scientific research was behind the urgent needs of preserving the
environment. In order to attain the goal of sustainable development and prevent irreversible
negative impacts on the environment, decision-makers are supposed to take possible damage
to the environment into consideration when planning development activities. In the
development of international environmental law, the precautionary principle was first
conceived in the context of marine environmental regimes.49 The precautionary principle has
emerged as a broad principle weighing in favour of environmental protection in the case of
scientific uncertainty when there is a threat of serious or irreversible environmental harm.50
Instead of waiting for decisive proof of damage to the environment, cautious decision-makers
should take the initiative to avoid harmful or irreversible negative results. Compared to the
sustainable development principle, it is a relatively new principle in international
environmental law yet it is often considered together with the SDGs. For example, the UN
Economic and Social Commission for Asia and the Pacific (ESCAP) adopted the precautionary
49
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principle in the Declaration on Environmentally Sound and Sustainable Development in Asia
and the Pacific in 1990. This Declaration stated that ‘in order to achieve sustainable
development, policies must be based on the precautionary principle’.51
Participants in the 1992 UNCED recognised this gap between sufficient scientific evidence and
the need to take precautionary actions and therefore formulated Principle 15 of the Rio
Declaration. In the face of scientific uncertainty concerning the degradation of the environment,
the precautionary principle is regarded as the necessary legal and policy response of decisionmakers.52 Principle 15 of the Rio Declaration uses the word ‘shall’ to strengthen its advocacy
of the precautionary approach. As ‘the most developed form of prevention’,53 the precautionary
principle particularly applies when the consequences of non-action could be serious or
irreversible. Principle 15 of the Rio Declaration states that:
In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation.54
The international community has consistently agreed on the concept of precaution after the Rio
Declaration. At the international level, the concept of precaution has been included in many
legal instruments. For instance, the United Nations Agreement for the Implementation of the
Provisions of the UNCLOS relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (1995 UN Fish Stocks Agreement)55 demonstrates
the detailed application of the precautionary approach. Article 6 of the UNFSA provides that
States shall apply the precautionary approach widely to conservation, management and
exploitation of straddling fish stocks and highly migratory fish stocks for the purpose of
protecting the living resources and the marine environment. When information is uncertain,
unreliable or inadequate, States shall be more cautious and the adequacy of scientific
51
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information shall not be used for deferring or not taking conservation or management
measures.56
Chapter 17 of Agenda 21, which is on the protection of the oceans, all kinds of seas, including
enclosed and semi-enclosed seas, and coastal areas and the protection, rational use and
development of their living resources, also takes the precautionary approach into account. A
highlight of the definition in Chapter 17 is that it correlates the precautionary approach with
other concrete measures and tools. It provides that:
A precautionary and anticipatory rather than a reactive approach is necessary to
prevent the degradation of the marine environment. This requires, inter alia, the
adoption of precautionary measures, environmental impact assessments
(emphasis added)… Any management framework must include the improvement of
coastal human settlements and the integrated management and development of coastal
areas.57
Another instance of a comprehensive definition of the precautionary principle is provided in a
UNEP Regional Seas convention. The North-East Atlantic region included the precautionary
principle in the 1992 Convention for the Protection of the Marine Environment of the NorthEast Atlantic (OSPAR Convention). 58 When there are reasonable grounds for concern of
specific hazards and harms to the marine environment, or even when there is no conclusive
evidence of a causal relationship between the inputs and the effects, preventive measures are
to be taken.59 If comparing article 2 of the OSPAR Convention and the choice of words in the
Rio Declaration (‘scientific certainty’) and the 1995 UN Fish Stocks Agreement (‘scientific
information’), the terms that the OSPAR Convention uses are less rigorous and the thresholds
for the application of preventive measures are lower.
It can be concluded that States should regulate activities that might be irreversibly harmful to
the marine environment, even when there is no ‘overwhelming’ or ‘conclusive’ evidence to
prove the harm that they might bring to the environment.60 However, the biggest challenge that
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the States are facing is how to and when to take precautionary measures.61 In addition to the
uncertainty of when and to what extent it should be applied, States still need to consider what
levels of risk of damage to the environment can trigger the application of the precautionary
principle, and how they can balance their efforts to prevent the risks to the environment and
their economic development plans.
Scholars have discussed the three elements in the implementation of the precautionary principle,
namely the use of clean methods of production and products, the application of EIA and the
consideration of economic rationales.62 Firstly, instead of the traditional ‘dilute and disperse’
method, a State should realise the mobility of pollutants and the interconnectedness of the
marine environment. A State cannot just discharge pollutants in an area distant from its territory
and, as it were, walk away. Instead, ‘minimisation and containment’ of harmful substances
should be the principle observed. The application of EIA focuses on the pre-action control of
any detrimental environmental outcomes and aims at taking initiatives to prevent negative
impacts on the environment. The third element implies that long-term and comprehensive
economic accounting methods are to be used when internalising the cost of possible damage to
the environment, so as to remind decision-makers of a more sensible equation of cost and
efficiency.63 While reactive remedial measures are more expensive and less effective, proactive
actions are believed to reduce the need for a reactive response to the damage caused by harmful
environmental outcomes.
However unclear the detailed requirements and application thresholds of the precautionary
principle are, it is clear that it has evolved to be an important principle in the protection of the
marine environment. As global marine environmental protection continues to evolve, more
specific content on implementation will undoubtedly be developed through research, State
practice and international judicial decisions.
As VanderZwaag points out, the precautionary principle is not an end in itself but it charts a
course for governance and societal and technological changes. 64 The precautionary principle
was proposed as a response to scientific uncertainty in the context of environmental protection.
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It serves as a starting point for many management and governance activities including the
implementation of the integrated management approach and conducting EIAs, which will be
discussed in the next Chapter.65
3.3 Important International Conventions Related to Marine Environmental Protection
3.3.1 Introduction
As a major source of international law, international legal agreements have collectively
supported marine environmental protection. Some of these international legal instruments,
such as UNCLOS, are framework conventions, aimed at setting up general legal foundations
to ‘promote the peaceful uses of the seas and oceans, the equitable and efficient utilisation of
their resources, the conservation of their living resources, and the study, protection and
preservation of the marine environment’.66 Other instruments focus on diverse issues including
threats to biodiversity, certain specific species or habitats and regional environmental issues.67
The participation of the coastal States of the SCS in these instruments is variable (See Table
3.1 below). This section discusses provisions on marine environmental protection and regional
cooperation in UNCLOS and CBD, as the two most influential and widely accepted framework
conventions related to marine environmental protection and the conservation of biodiversity.
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Table 3.1: State ratification status to international treaties relating to marine environmental
protection in the SCS
Legal
Instruments

Coastal States

Brunei
Cambodia

UNCLOS

1995 UN
Fish
Stocks
Agreement

1996
Signed in
1983
Signed

CBD

Convention
on
International
Trade in
Endangered
Species of
Wild Fauna
and Flora
(CITES)

Convention
on the
Conservation
of Migratory
Species of
Wild
Animals
(CMS)

Convention
Concerning
the World
Cultural and
Natural
Heritage
(World
Heritage
Convention)

Convention on
Wetlands of
International
Importance
(Ramsar
Convention)

2008

1990

2011

1995

1997

1991

1999

1992

1981

1985

1992

1994

1978

1989

1981
1998

China

1997

Indonesia

1986

Malaysia

1996

1994

1977

1988

Singapore

1994

1995

1986

2012

Thailand

2011

2017

2004

1983

1987

2000

1984

2014

1993

1981

1985

1992

1994

2018

1994

1994

1987

1988

The
Philippines
Vietnam

in 1996
2009

1994

3.3.2 United Nations Convention on the Law of the Sea
It is the depth and scope of UNCLOS as the ‘constitution of the oceans’68 that have been
affirmed by the international community. UNCLOS provides a framework for coastal States in
the SCS to protect and preserve the regional marine environment, mainly in its Part IX and Part
XII. As member States of UNCLOS, coastal States of the SCS are required to perform their
obligations to protect and preserve the marine environment under relevant articles. As
introduced in section 3.2.1, UNCLOS's preamble recognises the need to conserve living
resources in the seas and oceans and to protect and preserve the marine environment. 69
Following this recognition, UNCLOS sets out to specify its rules to facilitate this purpose. For
the SCS region, Part IX and Part XII are of particular relevance.
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The shared geomorphological, hydrological and interconnected environmental characteristics
of enclosed and semi-enclosed seas and their pooled biodiversity and marine living resources
makes cooperation between bordering States essential. This is, however, often complicated by
geopolitical situations in many regional marine areas make the anticipated multilateral
cooperation challenging to achieve. This has clearly been the case in the SCS.
Part IX of the UNCLOS therefore calls for strengthened collaboration between States bordering
enclosed and semi-enclosed seas, and it sets out, with the ambition to enhance the regional
cooperation among coastal States of enclosed and semi-enclosed seas in four themes.70 In this
context, whether article 123 of Part IX is mandatory for coastal States or whether it is only a
hortatory provision has been debated by States and scholars and will be further analysed in
section 3.3.2.1.71
The more general framework for protection and preservation of the marine environment in Part
XII of UNCLOS begins with the general obligation for member States to protect and preserve
the marine environment.72 It continues to impose more specific duties on member States for
global and regional cooperation, technical assistance to developing States, monitoring and
environmental assessment, prevention of marine pollution and enforcement.73 As a package
deal of rights and obligations for member States, when States and international organisations
are proposing the general importance and urgency of marine environmental protection, Part
XII is always given high priority and value. However, when viewed together with other
obligations and rights under UNCLOS or other international conventions, the general
obligation under Part XII is often circumscribed.74 Comprehensive as it is, the fact that Part
XII endorses the protection and preservation of the marine environment on a global level is
without question. It provides a theoretical foundation and legal sources for scholars and
advocates marine environmental protection across all ocean space.
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3.3.2.1 Part IX of UNCLOS emphasises the cooperation of States bordering enclosed and semienclosed seas
Special attention was paid to ‘regional arrangements’ during the Third United Nations
Conference on the Law of the Sea (UNCLOS III). Compared to the 1958 First UN Conference
on the Law of the Sea (UNCLOS I), the topic of regional arrangements received special
attention in the UNCLOS III. One of the remaining issues to be dealt with from the UNCLOS
I was the ‘regional seas’ that have particular hydrographical and ecological conditions, which
were unique and called for special attention in negotiations.75 During the UNCLOS III, there
were discussions among participating States on whether to have particular provisions on
enclosed and semi-enclosed seas. 76 The concerns were that to better protect and preserve the
marine environment of enclosed or semi-enclosed seas, the specific rules might provide
exceptions or at least specific duties additional to the general rules in UNCLOS, especially
when the characteristics of enclosed or semi-enclosed seas warranted particular solutions.77
Alexander defines the term ‘semi-enclosed seas’ as:
an area of at least 50,000 square nautical miles and be a "primary" sea, rather than an
arm of a larger semi-enclosed water body. At least 50 per cent of its circumference
should be occupied by land and the width of the connector between the sea and the
open ocean must not represent more than 20 per cent of the sea's total circumference.78
Alexander identified the SCS as a typical semi-enclosed sea in accordance with this
definition.79 During the 43rd meeting of UNCLOS III, the SCS was also raised as an example
of a semi-enclosed sea, together with the Mediterranean Sea and the Caribbean Sea. 80
Ambassador Zvonko Perišić, who was at the time the chairperson of the Yugoslav delegation,
proposed the following essential reasons for inserting special rules into UNCLOS on enclosed
and semi-enclosed seas:
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(1) The complexity of navigation in these seas and in outlets connecting them with the
open seas due to their small surface and poor connection with other seas.
(2) The growing danger from all types of pollution because of their small size and poor
interchange of their waters with adjacent seas.
(3) The necessity of taking special precautionary measures in relation to the
management, conservation and exploitation of the living resources of such seas as they
are endangered by their natural characteristics and by pollution.81
The Iranian delegation at the UNCLOS III argued for special regulations on enclosed or semienclosed seas and proposed draft articles on enclosed and semi-enclosed seas. In its proposed
draft, the responsibility for preserving and protecting the marine environment of an enclosed
or a semi-enclosed sea and the management of its resources ‘shall’ be the responsibility of the
coastal States.82 It also proposed two separate definitions for enclosed seas and semi-enclosed
seas and emphasised the consideration of ‘special characteristics of such seas and the needs
and interest of their coastal States’. The term ‘special characteristics’ included ecological,
geographical and hydrographical conditions of enclosed and semi-enclosed seas, which
justified the necessity of adopting special regulations for enclosed seas and semi-enclosed seas
in the UNCLOS.
Article 134 of the Informal Single Negotiating Text (ISNT) kept the word ‘shall’ to strengthen
the duty to cooperate providing that
…states bordering enclosed and semi-enclosed seas shall co-operate with each other in
the exercise of their rights and duties under the present Convention. To this end, they
shall, directly or through an appropriate regional organisation […]83
As noted by the Chairman for the Second Committee, several delegations (not specified in the
meeting document) expressed dissatisfactions with the mandatory feature of article 134 of the
ISNT, and suggested to make the coordination of activities in semi-enclosed and enclosed seas
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less mandatory. 84 This was reflected as article 130 of the Revised Single Negotiating Text
(RSNT). Article 130 of the RSNT then provided that
states bordering enclosed and semi-enclosed seas should co-operate with each other in
the exercise of their rights and duties under the present Convention. To this end, they
shall endeavour, directly or through an appropriate regional organisation […]85
Article 130 in the RSNT finally transformed into article 123 in the 1982 UNCLOS. The chair
of the Second Committee of the UNCLOS III explained that the changes in the words of article
130 in the RSNT were ‘less mandatory’.86 The result of the compromise text replacement of
the initial proposal renders the requirements of article 123 of the final UNCLOS text ‘an effort
by States’, instead of ‘a guarantee of the result’.87
Nevertheless, by incorporating Part IX, delegations already showed their concerns and
knowledge in enclosed or semi-enclosed seas' special characteristics. Thus, a refusal to
undertake negotiations in good faith, or a rejection of all good faith proposals of other bordering
States, would be contrary to article 123 of the UNCLOS.88
With some ‘hesitation and scarce content’,89 the UNCLOS III adopted Part IX. Article 122 of
UNCLOS first gives the definition of semi-enclosed seas:
a gulf, basin or sea surrounded by two or more States and connected to another sea or
the ocean by a narrow outlet or consisting entirely or primarily of the territorial seas
and exclusive economic zones of two or more coastal States.
Article 123 subsequently sets out four areas of direct or indirect cooperation:
(1) to coordinate the management, conservation, exploration and exploitation of the living
resources of the sea;
(2) to coordinate the implementation of their rights and duties with respect to the protection
and preservation of the marine environment;
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(3) to coordinate their scientific research policies and undertake where appropriate joint
programmes of scientific research in the area;
(4) to invite, as appropriate, other interested States or international organisations to
cooperate with them in furtherance of the provisions of this article.
As the SCS is a semi-enclosed sea, Part IX of the UNCLOS is highly relevant in the sense of
promoting and enhancing regional cooperation on marine environmental protection. To ensure
a more comprehensive application of Part IX, it should be considered with the other articles in
UNCLOS. Under article 123, coastal States in a semi-enclosed sea should refer to other articles
on maritime zones, including territorial seas, EEZ and continental shelf to cooperate with each
other. In addition, as Part XII is the specific section in UNCLOS on the protection of the marine
environment, Part IX consequently should be applied with duties and rights in Part XII, as
discussed in the following section. Therefore, the duty to cooperate on regional marine
environmental protection of coastal States in the SCS as a semi-enclosed seas should not be
limited to the four themes mentioned in article 123.
In light of the foregoing analysis, it is possible to conclude that coastal States bordering a semienclosed seas, including the SCS, have a duty to cooperate under UNCLOS, which, could be
considered as a good faith duty after an analysis of the negotiating history and other relevant
articles of UNCLOS.90 To fullfill this responsibility, coastal States in the SCS have established
regional organisations under United Nations Environment Programme (UNEP) Regional Seas
Programmes, Global Environment Facility and the Association of Southeast Asian Nations
(ASEAN). These regional cooperative and coordinated activities will be discussed in Chapter
5. With gaps in existing regional organisations and mechanisms, recommendations to mitigate
these gaps are in Chapter 7.
3.3.2.2 Part XII of UNCLOS addresses explicitly the protection and preservation of the marine
environment
The saying ‘No man is an island’ can be vividly demonstrated in the context of marine
environmental protection. Marine pollution and the degradation of ecosystems do not consider
the boundaries and jurisdictions of different maritime zones and pollutants can easily travel
with the effect of currents, waves and tides. The global environment has interests that are
common to all countries. The traditional definition of national interest, which is based on the
90
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perspective that one nation’s interest is conflicting with others’ and leads to a zero-sum game,
is increasingly outdated in the context of marine environmental protection.91 Delegations at
UNCLOS III felt the urgency of taking concerted action for the protection of the global marine
environment and declared their concerns in the written text of Part XII of UNCLOS.
Part XII of UNCLOS contains two fundamental provisions, the obligation of marine
environmental protection and the obligation to cooperate. It firstly comes straight to the point
by stating that States have an obligation to protect and preserve the marine environment in
article 192. As another fundamental provision, article 197 subsequently recognises States’
obligation to cooperate on a regional and global basis directly or through competent
international organisations. Part XII also consists articles prescribing the ecosystem-based
approach and the integrated management approach,92 technical assistance,93 monitoring and
environmental assessment, 94 reduce and control pollution from various sources, including
land-based, shipping, operations at the sea and dumping at sea.95 As recognised by Charney,
the wide converage of environmental issues makes it possible that UNCLOS ‘probably contains
the most comprehensive and progressive international environmental law of any modern
international agreement’.96 Article 237 expresses the relationship between UNCLOS and other

special conventions. With respect to the protection and preservation of the marine environment,
specific obligations assumed by States should be conducted in a manner consistent with
UNCLOS's general principles and objectives.
By incorporating Part XII, the UNCLOS spells out the duty to protect and preserve the marine
environment and the duty to strengthen regional cooperation and coordination on this issue. As
a conventional legal instrument, UNCLOS forms the international law framework for SCS
coastal States on the issue of regional cooperation on marine environmental protection. Coastal
States in the SCS have incorporating these articles as reflected in their domestic laws and
regional and national practices. These relavent regional and domestic application of UNCLOS
will be investigated and discussed in respective sections in Chapters 4 and 5.

91

Edith Brown Weiss, ‘Global Environmental Change and International Law: The Introductory Framework’ in
Edith Brown Weiss (ed), Environmental Change and International Law: New Challenges and Dimensions
(United Nations University Press, 1992) 14.
92
UNCLOS, art 194(5).
93
UNCLOS, art 202.
94
UNCLOS, arts 204-206.
95
UNCLOS, arts 207-212.
96
Junathan I. Charney, “The Marine Environment and the 1982 United Nations Convention on the law of the
Sea”, 1994 (28) International Law, 882.

94

3.3.3 Convention on Biological Diversity
Biodiversity is more than the natural scenery we can appreciate in nature or a major source of
food and nutrition. It provides ecological support for life on planet Earth, including air and
fresh water. However, despite growing recognition of the tremendous ecological, genetic,
social and economic values provided by biodiversity, it has been under significant pressure
from human-induced environmental change. The fundamental causes of loss of biodiversity
include sea level rise, ocean acidification, degradation of ecosystem and habitats, invasive alien
species, over-exploitation and pollution. For instance, due to climate change's adverse impacts,
many marine species have shifted their geographic ranges, seasonal activities, migration
patterns, abundances, and species interactions.97 The CBD provides the global community with
a legal framework for the conservation of biodiversity. It is comprehensive as a milestone treaty
for it incorporates more than the sole theme of the conservation of biodiversity.98 The CBD
pays considerable attention to the sustainable use of its components and the fair and equitable
sharing of the benefits arising from the utilisation of genetic resources as the other two
elements.99
3.3.3.1 Convention text and the Jakarta Mandate
In the last decades of the 20th century, the global community engaged in efforts to conserve
biodiversity and a key output of these international efforts is the CBD. In the 1990s, the CBD
was influenced by the concept of sustainable development enshrined in the Brundtland Report
in 1987 and it was related to the Rio Declaration in 1992. As part of their commitment to
achieving sustainable development, contracting parties agreed on the CBD and expressed their
ambition in relation to the conservation of biodiversity, sustainable use of components of
biodiversity and fair and equitable sharing of its genetic resources. Apart from contracting
parties’ commitments to the processes of conserving biodiversity, by concluding CBD,
contracting parties also recognised biodiversity as an integral part of the development process
and that it was a common concern of humankind. The CBD was the first recognition of the
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importance of conserving biodiversity in an international legally binding instrument; 100 it
synthesises global efforts and developments in the conservation and sustainable use of
biodiversity. As stated in the CBD preamble, the international community is cognisant of the
intrinsic value of biological diversity and the ecological, genetic, social, economic, scientific,
educational, cultural, recreational and aesthetic values of biological diversity and its
components.101 Indisputably, the conservation and sustainable use of biodiversity are of critical
importance for the benefit of present and future generations. In its preamble, the CBD further
mentions the precautionary principle, providing that ‘where there is a threat of significant
reduction or loss of biological diversity, lack of full scientific certainty should not be used as a
reason for postponing measures to avoid or minimise such a threat’. Article 5 in the CBD
obligates a contracting party to cooperate with other contracting parties in areas beyond
national jurisdiction and on other matters of mutual interest, for the conservation and
sustainable use of biological diversity. CBD defines protected areas in article 2, as a tool of insitu conservation specified in article 8. Article 7 sets out the responsibility for the identification
and monitoring of the components of biodiversity.
Marine and coastal biodiversity has been an integral theme of the CBD since its inception. The
CBD itself does not refer to marine and coastal biodiversity specifically; subsequently,
contracting parties expressed their concern and determination to protect marine and coastal
biodiversity in the 1995 Jakarta Mandate-from Global Consensus to Global Work Conservation
and Sustainable Use of Marine and Coastal Biological Diversity (Jakarta Mandate) and in
decisions made on marine and coastal biodiversity at successive Conferences of the Parties
(COP). Cross-cutting issues including the ecosystem approach, the Global Taxonomy Initiative
(GTI) as well as protected areas, are covered to facilitate relevant projects and achieve different
targets in member States.102 After the promulgation of the Jakarta Mandate, in 1998 contracting
parties adopted Decision IV/5 to facilitate the implementation of the Jakarta Mandate. This
implementation plan is based on six fundamental principles, (1) the ecosystem approach, (2)
the precautionary principle, (3) the importance of science, (4) the full use of a roster of experts,
(5) the involvement of local and indigenous communities and (6) three levels (national,
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regional and global) of programme implementation.103 The 2002 Johannesburg Declaration and
Johannesburg Plan of Implementation reminded the global community of the Jakarta Mandate
and called for its implementation through the urgent mobilisation of financial resources and
technological assistance and the development of human and institutional capacity, particularly
in developing countries.104
CBD and its relevant instruments, including the Jakarta Mandate, the Cartagena Protocol on
Biosafety to the Convention on Biological Diversity (Cartagena Protocol) and the Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilisation to the Convention on Biological Diversity (Nagoya Protocol)105
have been crucial guidelines for States to follow in the conservation of biodiversity. In addition,
scientists and policymakers have noted that the use of biodiversity and ecosystem services
could be ‘building blocks’ for climate change adaptation and disaster risk reduction.106 To
achieve the 2050 vision contained in Strategic Plan for Biodiversity 2010-2020107 for an end
to biodiversity loss, together with the human development goals, safeguarding ecosystems,
species and genetic diversity is set out as Strategic Goal C in the Global Biodiversity Outlook
4 (GBO 4).108
3.3.3.2 National Biodiversity Strategies and Action Plans (NBSAPs), Aichi Targets and their
implementation by coastal States in the SCS109
As an important part of the Strategic biodiversity plan 2011-2020, Aichi Target 10 focuses on
the reduction of direct pressures on biodiversity and promotes sustainable use, which specifies
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that by 2015, the multiple anthropogenic pressures on coral reefs, and other vulnerable
ecosystems impacted by climate change or ocean acidification are minimised, so as to maintain
their integrity and functioning. Aichi Target 11 emphasises the importance of coverage of
protected areas, aiming for 10 per cent coverage of coastal and marine areas by 2020. Aichi
Target 15 lays out the vision that by 2020, ecosystem resilience and the contribution of
biodiversity to carbon stocks has been enhanced, through conservation and restoration,
including restoration of at least 15 per cent of degraded ecosystems, thereby contributing to
climate change mitigation and adaptation and to combating desertification.110
CBD requires contracting parties to prepare NBSAPs and ensure that their strategies and action
plans are mainstreamed into all the sectors' planning and activities, which will have impacts on
biodiversity.111 Coastal States in the SCS have actively prepared and submitted their NBSAPs,
and special focus has been directed on article 8 on in-situ conservation and the establishment
of protected areas. For instance, the Chinese NBSAP has included marine and coastal
biodiversity conservation as one of its priority areas for biodiversity conservation.112 In order
to improve the national law and policy system of biodiversity conservation and sustainable use,
the Chinese NBSAP aims to standardise the establishment and improve management of nature
reserves.113 It also sets out a project for the conservation and ecological restoration of typical
coastal and offshore marine ecosystems. 114 The Indonesian NBSAP pays attention to the
establishment of a policy framework for sustainable biodiversity management, and the
regulations, institutions and funds that support this framework. 115 To better protect marine
biodiversity and better manage fishery resources, the Philippines has established more than
1,600 MPAs. There are four types of MPAs in the Philippines, marine sanctuaries or no-take
marine reserves, marine reserves, marine parks and protected landscape and seascape. As
pointed out by the Philippines NBSAP, the number of MPAs that the Philippines has
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established should be acknowledged, however, more effective management of protected areas
is also needed.116
For the whole Southeast Asian region, according to the ASEAN Biodiversity Outlook (ABO
1) published by the ASEAN Centre for Biodiversity (ACB), the conservation of biodiversity
in the SCS region is not satisfactory. As one of the greatest threats to the ASEAN region,
biodiversity loss could affect over 500 million people and undermine current economic
progress.117 The ASEAN region is poised to lose 70-90 per cent of habitats and 13-42 per cent
of species by 2100.118 In the thorough evaluation of ASEAN member States’ progress of the
implementation of the strategic plan for biodiversity 2011-2022, out of the 20 Aichi
Biodiversity Targets, only Aichi Biodiversity Target 11 gets a ‘green light’,119 which relates to
the percentage area covered by protected areas. ASEAN member States have set up 13 per cent
of terrestrial and 2 per cent of coastal and marine protected areas under their jurisdiction.
However, the Fifth ASEAN State of the Environment Report also pointed out that the 2 per
cent marine protected areas coverage is way below the Aichi Target.120 Therefore, the goal for
ASEAN member States in the next stage relates to the second part of Target 11, which is to
better manage protected areas in a more effective way, incorporate ecologically representative
protected areas and establish a well-connected network of protected areas.121 The rest of Aichi
116
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Targets, Target 1-3, 7-8 and 15-20 are evaluated as ‘yellow lights’,122 while Target 4-6, 10 and
12-14 are evaluated as ‘red light’.123 Global Biodiversity Outlook 3 (GBO 3) recognises global
achievement in setting up terrestrial and marine protected areas, especially in expanding the
coverage. However, the protection of marine ecosystems and the effectiveness of protected
areas can be enhanced. 124 Slow progress in preventing invasive alien species, preventing
pollution, and exploiting wetlands is highlighted by ABO 1. ABO 1 also points out that the
ASEAN member States still need to raise the visibility of environmental protection issues, and
mobilise financial resources and technical support. In order to achieve sustainable development
goals, alternative livelihood opportunities are necessary and participation from local
communities is essential if the effective management of protected areas is to be achieved.125
3.3.3.3 Global Taxonomy Initiative (GTI)
The dramatic transformation in the environment caused by human-induced activities has
resulted in serious harm to flora, fauna and their habitats. When considering the conservation
and sustainable use of biodiversity, three hierarchical categories, namely genetic diversity,
species diversity and ecosystem diversity, should be taken into account.126 Although these three
categories are describing different aspects of biodiversity, taxonomy, or biological
classification is of great importance to any of these three aspects. Taxonomy is an important
reference for decision-makers involved in developing conservation methods for different
species and the habitats or ecosystems they depend on. 127 As one of the major tools in
biodiversity conservation, the absence of a proper taxonomic classification makes the efficient
conservation of species impossible. Article 7 of CBD stipulates that the Contracting Parties
shall identify components of biological diversity important for its conservation and sustainable
areas. Target 8 is about reducing pollution. Target 9 is about the prevention and control of invasive species and
their pathways. Target 10 is about the reduction of anthropogenic impacts on important habitats including coral
reefs from climate change impacts. Target 12 is about the prevention of species extinction. Target 13 is about the
minimisation of genetic erosion. Target 14 is about the restoration of ecosystems. Target 16 is about Access to
genetic resources and the fair and equitable sharing of benefits from their utilisation. Target 17 is about the
development of policies related to the conservation of biodiversity. Target 18 is about the preservation of
indigenous and local knowledge and their participation. Target 19 is about the sharing and application of
knowledge, science and technologies. Target 20 is about the mobilisation of financial resources.
122
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use. In order to perform their responsibilities under article 7, GTI was proposed in Decision
IV/1 of the COP CBD. GTI, as a set of activities and objectives agreed by governments, which
provides guidance to governments, taxonomists, non-government and international
organisations. These activities highlight issues, facilitate the exchange of information and
promote technical cooperation. The participating governments provide feedback to the CBD
COP in order for the GTI to be adaptive to their needs and better target priority areas.128
The GTI programme of work outlines strategies, planned activities, expected products,
timelines, lead actors and resources needed. It is intended to fulfil the following functions:
(1) To contribute to the implementation of the Convention’s Strategic Plan.
(2) To set operational objectives with clear expected outputs and ways and means
through which to achieve the set objectives.
(3) To provide the rationale for the choice of the operational targets, with indications
of opportunities for further elaboration of the programme of work. And
(4) To serve as a guide to all biodiversity stakeholders on specific objectives to
contribute individually or collectively, at the local, national or international
level.129
The updated Regional Action Plan on GTI for Southeast Asia 2017-2025 contributes to the
urgent need for taxonomy expertise in the ASEAN region and its application to the
conservation and sustainable use of marine and coastal biodiversity.130
As the overarching convention for the protection of biodiversity at the global level, CBD is
linked to other conventions, such as UNCLOS, especially Part XII of UNCLOS.131 CBD has
adopted instruments, including the Jakarta Mandate, NBSAPs and the GTI for promoting its
implementation.132
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3.4 The Regionalisation of International Legal Principles and Conventions Relating to
Marine Environmental Protection
The Joint Group of Experts on the Scientific Aspects of Marine Environmental Protection
(GESAMP) 2001 report, titled ‘A Sea of Troubles’ recognised success in regional programmes
to use and protect the environment of their coasts and seas in the Mediterranean Sea, the North
East Atlantic and the Baltic Sea. These three regions, by taking actions such as identifying
causes of environmental degradation, employing managerial tools for using and developing
coastal regions and resources and the pursuit of SDGs, regions have demonstrated that
geographically connected States can take concerted and effective multinational action to
protect the marine and coastal areas they share. The experience gained from regional practices,
both achievements and failures, could be used to develop new programmes in other regions
and enhance existing programmes. 133 This section will therefore discuss the three regional
conventions concluded in the Mediterranean Sea, the North East Atlantic and the Baltic Sea,
as regional examples for this Chapter’s discussion of legal frameworks for marine
environmental protection.
3.4.1 The Mediterranean Sea, the Barcelona Convention134 and its Protocols
The Mediterranean Action Plan was the first Regional Seas Programme (RSP) under UNEP
and its practices and achievement have continuously been cited as models for other RSPs. The
regional legal instruments in the Mediterranean Sea region are commonly, as a whole, known
as the ‘Barcelona Convention System’.
The preamble of the Convention for the Protection of the Mediterranean Sea against Pollution
(Barcelona Convention) reiterates the principle of sustainable development in the preservation
and development of the common heritage for the benefit and enjoyment of present and future
generations. 135 Article 2 echoes the sustainable development principle by stating the
contracting parties’ responsibilities in taking the recommendations of the Mediterranean
Commission on Sustainable Development (MCSD) into full consideration. 136 Article 2
stipulates that the precautionary principle should be followed. According to article 2,
133
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contracting parties shall apply the precautionary principle according to their capabilities and
the threats of serious or irreversible damage. It strictly adheres to the wording in Principle 15
of the Rio Declaration, the lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation. As the regional
legally binding convention under RSP of the UNEP, the Barcelona Convention also reminds
contracting parties of the need for close cooperation among contracting parties and
international organisations to promote a concerted and comprehensive regional approach for
the protection and enhancement of the marine environment in this region. The Barcelona
Convention obligates contracting parties around five themes: (1) the duty to prevent, abate and
combat pollution of the Mediterranean Sea and to protect and enhance its marine environment;
(2) the duty to co-operate in identifying the models of implementation of the Barcelona
Convention; (3) the duty to co-operate with competent international organisations in order to
promote measures concerning the protection of the Mediterranean marine environment from
all types and sources of pollution; (4) the duty to inform; (5) and the duty to finance’.137
Member Parties to the Barcelona Convention adopted the Protocol on Integrated Coastal Zone
Management in the Mediterranean (ICZM Protocol).138 The ICZM Protocol has two key words,
sustainable development and integrated coastal zone management (ICZM). The incorporation
of these two concepts reflected the fact that the Barcelona Convention System had taken the
new development of international environmental law into consideration. The ICZM Protocol
refers to several important international environmental legal documents, UNCLOS, the CBD
and the United Nations Framework Convention on Climate Change (UNFCCC).139 Regional
Activity Centres (RACs) are important regional institutions that support the Barcelona
Convention System's implementation. For instance, the Priority Action Programme Regional
Activity Centre (PAP/RAC) works together with UNEP to facilitate the implementation of the
ICZM Protocol.
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Chapter 6 has a more detailed discussion of the Barcelona Convention, its protocols and its
implementation in the Mediterranean Sea.
3.4.2 The North East Atlantic region and the OSPAR Convention140
The grounding incident of the Torrey Canyon in 1967 provoked international and regional
attention to marine pollution in the North East Atlantic. The 1969 Bonn Agreement for
Cooperation in Dealing with Pollution of the North Sea by Oil (Bonn Agreement) provided the
initial impetus for the enhancement of regional capacity in prevention and elimination of oil
pollution.141 Two other milestones were the signing of the 1972 Convention for the Prevention
of Marine Pollution by Dumping from Ships and Aircraft (Oslo Convention),142 which focuses
on dumping from ships and aircraft, and the 1974 Convention on the Prevention of Marine
Pollution from Land-Based Sources (1974 Paris Convention),143 which focuses on land-based
pollution. To combine the Bonn Agreement's regional efforts, the Oslo Convention and the
1974 Paris Convention, representatives from member States of the North East Atlantic adopted
the OSPAR Convention in 1992. The OSPAR Convention comprehensively deals with marine
pollution, mainly from land-based sources, dumping or incineration and offshore sources.
Articles 3, 4 and 5 in the OSPAR Convention use relatively general terms to define States’
responsibilities and refer to separate annexes (Annex I, Annex II and Annex III respectively)
for detailed requirements. The main body of the OSPAR Convention contains important
definitions, provisions on different themes including scientific research, access to information,
reporting and compliance.144 An expanded scope of obligations is contained in Annex IV and
Annex V. Annex IV focuses on the periodic assessment of the marine environment's quality;
Annex V focuses on the protection and conservation of ecosystems and biological diversity of
the maritime area of the OSPAR Convention. The adoption of Annex V reflected the
contemporary emergence of global initiatives and development in the conservation of
biodiversity. Appendices 1 and 2 lay down more technical regulations. Appendix 1 defines the
best available techniques and best environmental practices. Appendix 2 contains the criteria
when setting priorities and assessment required in article 4 of the OSPAR Convention. The
140
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OSPAR Convention applies the ecosystem approach to specific projects including MPAs,
establishing a regular process for the assessment of the status of the marine environment.145
The OSPAR Convention combines preventive measures and the precautionary principle. As
discussed in section 3.2.2 of this Chapter earlier, article 2 of the OSPAR Convention positively
requires preventive measures to be taken when there is a reasonable apprehension of a hazard
to the marine environment. The formulation of the precautionary principle in the OSPAR
Convention went much further in the direction of prevention and precaution than that in many
other environmental instruments. 146 The need for a precautionary approach was not fully
established in international environmental law during the 1990s. The old definition in the 1974
Paris Convention used the word ‘results’ in hazards to human health and harm to living
resources; while in article 1(d) of the OSPAR Convention, the more precautionary words ‘or
is likely to result’ have been added. This revision obligates States to take mandatory protective
and preventive measures before harm or hazard occurs.147
3.4.3 The Baltic Sea and the Helsinki Convention148
Another oft discussed regional example in marine environmental protection practice is the
Helsinki Convention. A salient characteristic of the Helsinki Convention is its emphasis on and
application of the ecosystem approach. Cross-sectoral tools, such as marine spatial planning
(MSP), are promoted in the Helsinki Convention. Its governing body, Baltic Marine
Environment Protection Commission-Helsinki Commission (HELCOM) was established in
2003. Following the establishment of the governing body, the ecosystem approach was
implemented through HELCOM instruments. In 2007, the Baltic Action Plan (BAP) was
adopted. The BAP fostered the ambition to restore the good ecological status of the Baltic
marine environment by 2021.149 The BAP's preamble recalls the commitment made at the First
Joint Ministerial Meeting of the Helsinki and OSPAR Commissions that member States will
145
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take necessary measures to implement the ecosystem approach. In addition, the ecosystem
approach that member States are to take in the following practices should be based on crosssectoral management of human activities that impact the marine environment to achieve a more
comprehensive goal of marine environment protection. Best available scientific knowledge is
also mentioned as an important tool to enhance the wellness of marine ecosystems and the
sustainable use of ecosystem products.
The Contracting Parties to the Helsinki Convention shall apply the precautionary principle,
taking preventive measures when activities may create hazards to human health, living
resources and the marine environment, when there is no conclusive evidence of causality and
possible effects. 150 The Helsinki Convention obliges the Contracting Parties to conserve
natural habitats and biodiversity and to protect ecological processes. These measures shall
ensure the sustainable use of natural resources within the Baltic Sea Area.151 The Contracting
Parties shall individually and jointly take all appropriate measures with respect to the Baltic
Sea Area and its coastal ecosystems influenced by the Baltic Sea to conserve natural habitats
and biological diversity and to protect ecological processes. Such measures shall also be taken
in order to ensure the sustainable use of natural resources within the Baltic Sea Area. To this
end, the Contracting Parties shall aim to adopt subsequent instruments containing appropriate
guidelines and criteria.
The contents of these regional legally binding agreements and their implementation activities
in the Mediterranean Sea, North East Atlantic and the Baltic Sea can provide the coastal States
of the SCS with some valuable insights into best practice marine environmental protection in
different regional sea contexts. Firstly, regional cooperation instruments and practices should
keep up with global marine environmental protection trends and make a timely adjustment.
Secondly, diverse methods, especially the ecosystem-based approach, can be employed
depending on particular regions' environmental characteristics and status.
3.5 Conclusion
This Chapter has reviewed the development of the international legal frameworks for marine
environmental protection, answering research questions regarding the legal foundation for
discussions of more specific regional practices in later chapters.
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In response to the rapid trend of resource exploitation and development, the international
community developed the sustainable development principle and the precautionary principle.
The two principles were a response to environmental challenges, and have been strengthened
through continuous international, regional and national practices. These two principles have
been guiding environmental protection practices at different levels and in different regions,
harnessing international efforts to protect and preserve the marine environment and
biodiversity.
Part IX of the UNCLOS promotes close collaboration among coastal States in enclosed and
semi-enclosed seas due to their specific geographical characteristics. Part IX emphasises four
areas of regional cooperation for coastal States bordering enclosed and semi-enclosed seas,
where the protection and preservation of the marine environment is included. Part XII of
UNCLOS stipulates States’ obligations in marine environmental protection and the duty to
cooperate. It specifies obligations to protect and preserve the marine environment including
global and regional cooperation, monitoring and assessing environmental impacts, and
combating marine pollution from different sources. Together with other UNCLOS regulations
on the definitions and duties and obligations in different maritime zones, these two parts of
UNCLOS lay down an overarching legal foundation for coastal States in the SCS on marine
environmental issues.
As the international legal framework for the conservation of biodiversity, CBD provides States
with important concepts and mechanisms including the Jakarta Mandate, Aichi Targets, GTI
and NBSAPs. CBD defines protected areas, in-situ protection and sustainable use, which are
important concepts in the conservation of biodiversity. Jakarta Mandate, GTI and NBSAPs, as
projects or instruments under the CBD framework, aim to assist member States with the
implementation of CBD. Especially Jakarta Mandate, with its emphasis on the conservation of
marine and coastal biodiversity, provides guidance on integrated marine and coastal
management, the conservation of marine and coastal living resources and the establishment
and management of MPAs and coastal protected areas. Through their adoptions,
implementations and reviews of respective NBSAPs as well as regional coordinated activities,
member States to CBD that are also coastal States of the SCS have expanded the coverage of
MPAs but more progress can be made in the control of invasive alien species and the protection
of important habitats.
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Outside of the SCS region, some other regions, with the Mediterranean Sea, North East Atlantic
and the Baltic Sea being three examples, have set up regional legal frameworks and adopted
detailed protocols and instruments on marine environmental protection. The existing collection
of international legal principles and soft law instruments, together with regional agreements
and implementing practices, provides coastal States in the SCS with comprehensive guidance
to follow in their existing and future regional efforts to enhance regional cooperation on marine
environmental protection.
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Chapter 4
Integrated Management Approach and Its Application
4.1 Introduction
The ocean has traditionally been viewed as serving humankind as a treasure trove for seemingly
unlimited resources of different kinds, including nutrition, offshore energy and is an ‘ocean’ of
promise for countless fauna and flora. However, as the study of the marine environment
developed, it was revealed that the resources the ocean has been providing are not inexhaustible
and this ‘treasure trove’ could not grant everything that is sought.
The previous Chapter described the international legal frameworks for general marine
environmental protection and regional cooperation. This Chapter will analyse the integrated
management approach for ocean governance and its specific applications, answering research
questions regarding the emergence of this approach and its implementation in the South China
Sea (SCS) region. It will first discuss the integrated management approach, with a further
discussion of its implementation in coastal areas, continue with discussions of three
management tools, namely marine spatial planning (MSP), environmental impact assessment
(EIA) and marine protected areas (MPAs). These three sections will be looking at the general
concepts related to these tools, international legal documents as well as regional and State
practices. By analysing the integrated management approach and relevant tools, this Chapter
aims to provide analyses with a view to exploring possible options and formulating
recommendations for a specific implementation of cooperative marine environmental
protection in the SCS.
According to Tanaka, the zonal management approach has been traditionally applied in ocean
governance. This approach is comprised of two basic principles, the principle of sovereignty
and the principle of freedom of the seas. The principle of sovereignty is related to State
jurisdiction in different maritime zones; the principle of freedom links to non-appropriation of
the ocean and the freedom of use.1

1

Yoshifumi Tanaka, A Dual Approach to Ocean Governance: the Cases of Zonal and Integrated Management
in International Law of the Sea (Routledge, 2016) 1. D.P. O’Connell (I.A. Shearer, ed.), The International Law
of the Sea, (Oxford, Clarendon Press, 1982) vol 1, 1; T. Scovazzi, ‘The Evolution of International Law of the
Sea: New Issues, New Challenges’ (2000) 286 Recueil des cours de l'Académie de droit international 54,
quoted in Tanaka, A Dual Approach to Ocean Governance: the Cases of Zonal and Integrated Management in
International Law of the Sea (Routledge, 2016) 1.

109

Due to the interconnectedness and fluid nature of the ocean, essentially arbitrary political
boundaries do not conform to the sea's natural characteristics; for instance, oil spill incidents
are usually transboundary and the pollution from them is widespread. It is difficult for
traditional single-sectoral approaches to be retained as the primary approach to multifaceted
and inherently interlinked modern ocean issues, as they need some modifications to better fit
into the sustainable development concept, which has gathered support from States and has
emerged as a principle of international environmental law since at least the 1980s.2 In addition,
greater intensity of marine resource use and increased diversity of maritime activities have led
to more overlaps and conflicts which ultimately pressure the marine environment and
ecosystems, and these issues demand more robust and integrated responses from different
levels and sectors. To better counterbalance negative impacts from human-induced activities,
it appears that a broader range of anthropogenic impacts should be regulated within protection
schemes under a more integrated framework.3 Based on this, the concept of integrated ocean
management has been developed to solve the problems that confront the ocean.
4.2 General Evaluation of the Integrated Management Approach in Ocean Governance
4.2.1 The development of the integrated management approach
Considering the ocean's distinct ecological characteristics, particularly the increasing value of
the oceans coupled with recognition of the escalating pressure that the marine environment and
ecosystems are under, a holistic management approach is demanded. The formation of the
integrated management approach in the context of ocean governance is based on the
connectedness and dynamic nature of the ocean. From the perspective of its proponents, the
integrated management approach transcends, unites and coordinates different sectors,
including governments, civil society and non-governmental organisations (NGOs), the private
sector and the scientific community. As discussed earlier, the traditional zonal approach
follows two principles: the principle of sovereignty and the allied concept of sovereign rights
and the principle of freedom.4 The principle of sovereignty emphasises States’ jurisdiction,
specifically the maritime zones over which coastal States can have sovereignty and in which
marine regions. On the other hand, the principle of freedom reflects the fact that marine regions
2

See section 3.2.1 in Chapter 3.
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outside States’ jurisdiction are not subject to appropriation by any State, and all States can use
marine regions outside States’ jurisdiction. UNCLOS provides regulations on the maritime
zones and associated rights of States, maintaining the operation of these two abovementioned
parallel principles.5 UNCLOS establishes maritime zones of national jurisdiction, namely the
territorial sea, archipelagic waters, contiguous zone, exclusive economic zone (EEZ),
continental shelf. Seawards of these national zones of maritime jurisdiction lie the high seas
and the seabed and ocean floor and the subsoil thereof, beyond the limits of national jurisdiction
(the Area). This approach of dividing the ocean into different maritime zones makes it
challenging to carry out holistic marine environmental protection, considering that political
boundaries separate ecologically connected marine space, and States’ priorities tend to be their
national jurisdiction, sovereignty and sovereign rights in different maritime zones provided in
UNCLOS. For this reason, in the marine environmental protection sector, most States pay more
attention to the marine environment within their jurisdiction, than beyond. On the other hand,
States have the freedom to use areas beyond national jurisdiction with very few conditions and
qualifications. For example, there are obligations regarding respecting the interests of other
States and the activities in the Area.6 As a result of the freedoms of the high seas, which States
can enjoy, activities carried out there may have negative impacts on the marine environment.
However, as marine environmental issues become urgent, the traditional concepts of national
jurisdiction, sovereignty, sovereign rights and areas beyond national jurisdiction need to keep
pace with rapidly developing marine environmental awareness. Marine environmental
protection and spatial planning sectors require a more comprehensive management approach
for marine planning and marine environmental protection. Therefore, scholars and practitioners
have applied the concept of integrated management in ocean governance and paid increasing
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United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 3
(entered into force 16 November 1994) ('UNCLOS').
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attention to the ecological distribution and conditions across the artificial boundaries set by
laws.
In the process of developing a more concrete approach, the innovation of the integrated
management approach provides a new perspective for States to consider the middle point where
two longstanding principles (the principle of sovereignty and the principle of freedom of the
seas) and the increasing demands of marine environmental protection can all be accommodated.
Endeavouring to better govern the oceans, the integrated management approach provides
different ideas from traditional zonal approach, which unit different maritime zones by
attaching more importance to transboundary cooperation among States, in the context of
marine environmental protection and the conservation of biodiversity and habitats. The
integrated management approach serves as a parallel train of thought in governing marine space
with the traditional zonal approach. Guided by this idea, in areas of unresolved disputes, the
consensus of acknowledging the existence of disputes yet shelving them and prioritising more
urgent issues and of regionally communal environmental concerns could be reached by
involved States. As Tanaka notes, the integrated management approach aims to bring
participants in the global community together, to actively enhance international cooperation.
Therefore, this approach demonstrates the spirit of cooperation in international law.7 Tanaka
further mentions the linkage between the integrated management approach and two other
approaches: the ecosystem-based approach and the precautionary approach. The ecosystembased approach emphasises the integrity of the ecosystem, paying attention to a holistic method
of protecting ecosystems, and this is also a feature shared by the integrated management
approach. 8 However, due to the complexity of ecosystem internal functions and a lack of
complete understanding, drawing specific boundaries between one and another ecosystem is
not easy. The difficulties in achieving a comprehensive understanding of ecosystems might
lead to some delayed reactions and to naturally or artificially negative impacts on the
environment. Subsequently, the precautionary approach has been introduced and applied, as it
possibly prevents negative impacts on the environment, even without uncontested evidence of
possible harms and negative impacts from the development activities to the environment.9
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However, there is no uniform definition of the integrated management approach. For example,
the Secretariat of the Convention on Biological Diversity (CBD)10 uses the term ‘integrated
marine and coastal area management’ (IMCAM), and defines it as ‘a participatory process for
decision making to prevent, control, or mitigate adverse impacts from human activities in the
marine and coastal environment, and to contribute to the restoration of degraded coastal
areas’.11 Similarly, Tanaka summarises it in three elements: the conservation of marine living
resources and biological diversity, its normative values and its implementation.12
To sum up, the emergence of the integrated management approach reflects the increasing
awareness of marine environmental protection and the ocean's interconnectedness and dynamic
nature. The integrated management approach considers ocean governance from another aspect.
Instead of just stressing national boundaries at sea and dividing different maritime zones
according to the established international legal rules, a regional discussion and application of
the integrated management approach provides a ‘platform’ for coastal States to discuss the
protection of a shared regional marine environment, the wellbeing of which is of great
importance to every coastal State.
4.2.2 Integrated coastal zone management (ICZM)
Several international instruments have played important roles in the development process
towards an integrated management approach for marine and coastal areas. A benchmark
discussion of this approach is in Chapter 17 of Agenda 21. Chapter 17 introduces a sub-concept
of the integrated management approach: the ICZM approach in Chapter 17 of Agenda 21
suggests that States should cooperate in preparing national guidelines for ‘integrated coastal
zone management and development’.13 In addition, Chapter 17 of Agenda 21 recommends that
approaches deployed in marine and coastal area management and development at different
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levels be ‘integrated in content’ and ‘precautionary and anticipatory in ambit’.14 It also suggests
that the definition of integration links with sustainable development and depends on the latter.15
A widely cited definition of ICZM is the one included in a summary report for the Coastal Area
Management and Planning Network Workshop in 1989, organised by the Coastal Area
Management and Planning Network (CAMPNET) of the Rosenstiel School of Marine and
Atmospheric Science, University of Miami. This report defines ICZM as ‘a dynamic process
in which a coordinated strategy is developed and implemented for the allocation of
environmental, socio-cultural, and institutional resources to achieve the conservation and
sustainable multiple uses of the coastal zone’. 16 Other terms denoting similar issues, such as
‘coastal area management and planning’, ‘coastal zone management’ and ‘integrated coastal
resources management’, were also discussed during that workshop but a consensus was
reached on the term ICZM.17 In this early-stage workshop, some specific management tools
that can be used in the process of integrated coastal management were raised. Strictly protected
areas together with multiple use zones can be cornerstones of coastal area management and
planning programmes. Protected areas here function as the core areas for protecting species or
habitats. Multiple-use zones or ‘buffer zones’ work to meet other demands of the marine areas.
Tools such as shoreline setbacks or exclusion zones were other methods raised at this workshop.
In contrast to protected areas, shoreline setback or exclusion zones tend to give negative lists
of the activities allowed in the coastal zones. In addition, EIAs and planning and information
strategies were raised as examples for specific management methods.18
To implement the ICZM approach, Chua concludes that countries should possess some basic
conditions, including sufficient institutional arrangements, adequately integrated government
structures, a proper legal framework and essential elements including integrated planning,
implementation, monitoring and evaluation. 19 To facilitate an integrated governmental
structure, harmonious relations between the powerful organised central government and

14

Ibid, para 17.1.
Adalberto Vallega, 'A Conceptual Approach to Integrated Coastal Management' (1993) 21(1-3) Ocean &
Coastal Management 150.
16
John R.Clark (ed), The Status of Integrated Coastal Zone Management: A Global Assessment (CAMPNET The
Coastal Area Management and Planning Network, 1991) 5.
17
Jens C Sorensen and Scott T McCreary, Institutional Arrangements for Managing Coastal Resources and
Environment (National Park Services, US Department of the Interior, 2rd ed, 1990) 17-8.
18
R.Clark (ed), above n 16, 15.
19
Thia-Eng Chua, 'Essential Elements of Integrated Coastal Zone Management' (1993) 21 Ocean & Coastal
Management 92.
15

114

democratic participation at different levels are needed. In the selection of management targets,
sectors that are closely linked with habitats’ wellbeing and are able to benefit a large group of
people, for instance, the fisheries and water resources, could be put on the agenda first so that
more participants are willing to allocate the budget or contribute to the implementation of
detailed plans.20
Some requirements and suggestions about the essential elements of the integrated coastal
management process are made by Cicin-Sain et al.21 Based on their research outcomes, there
are five aspects recommended for inclusion in this approach: (1) integration among different
sectors, for instance, offshore energy development, fisheries, marine tourism and
environmental protection; (2) integration among national, state or provincial and local
governments; (3) integration between the terrestrial and maritime perspectives of the coastal
zone; (4) integration among the different disciplines that are of significance, including natural
sciences, social sciences and others, and the management entities; (5) international integration,
countries with geographical proximity, bordering semi-enclosed seas, for instance, or where
there have been disputes about transboundary pollution, migratory species, fisheries quotas or
other issues.22
The Intergovernmental Oceanographic Commission uses the term ‘integrated coastal ocean
management (ICOM)’ and it lays out four goals to gauge governance performance in putting
ICOM into practice. These goals include ensuring that the governance activities are adequately
equipped with institutional, policy and legal arrangements, management process and
implementation, as well as enhancing information, knowledge, awareness and participation and
finally mainstreaming ICOM into sustainable development.23 Some specific objectives laid out
in the same matrix emphasise EIA, mitigating conflicts between space and resources, and
stakeholder participation, which will be further discussed in section 4.4 of this Chapter.
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4.2.3 Regional practices of the integrated management approach in the SCS region
A signature regional practice worth mentioning is the Integrated Coastal Management (ICM)
program of Partnerships in Environmental Management for the Seas of East Asia (PEMSEA).
PEMSEA has been a firm practitioner of its ICM programme and since its inception PEMSEA
has utilised ICM as the main approach in enhancing the sustainable use of goods and services
generated by coastal and marine ecosystems. PEMSEA defines ICM as an approach to
integrating and coordinating various coastal and marine management efforts.24 According to
the latest statistics on its official website, PEMSEA has established 37 ICM sites in ten member
States, covering a coastal strip along the coastlines of East and Southeast Asia. There are 24 other
ICM sites in preparation. 25 Two demonstration sites, Xiamen in China and Batangas in the
Philippines, were selected as the first two ICM sites in the early 1990s. 26 In the Manila
Declaration on Strengthening the Implementation of Integrated Coastal Management for
Sustainable Development and Climate Change Adaptation in the Seas of East Asia Region
(PEMSEA Manila Declaration) in 2009,27 PEMSEA decided to carry out habitat restoration
and management programmes, including coral reefs, seagrass beds, coastal wetlands and
mangroves, and establish MPAs based on scientifically sound information to improve the
natural defences of coastal and marine ecosystems against the impacts of climate change and
to enhance carbon sequestration capacities of relevant habitats. 28 PEMSEA has been
implementing ICM in three themes: (1) Management Programs/Interventions, (2) ICM
Tools/Methodologies and (3) Blue Economy Sectors/Value Chain Development, and these
themes reflect specific commitments set out in the PEMSEA Manila Declaration. Included in
the first theme are protected areas, restoration of reefs, wetlands, seagrass and mangroves,
waste management, management of groundwater, freshwater and basin watershed as well as
marine pollution incident response. In the second theme, MSP, sustainable policy, strategy and
legislation, vulnerability and risk assessment, ecosystem service valuation and public
participation are considered. In the third theme, aquaculture, ecotourism, renewable energy and
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marine transportation are considered. Profits from sectors in the blue economy can support a
sustainable financial mechanism for the ICM site programmes.29
The definition of ICM in the PEMSEA ICM Code refers to ICM as a ‘dynamic,
multidisciplinary and iterative process to promote sustainable development and management
of coastal areas’. The ‘integration’ not only means the ‘integration of objectives’ and the
‘integration of the many instruments needed to meet these objectives’, but also the ‘integration
of all relevant policy areas, sectors, and levels of administration’ and the ‘integration of the
terrestrial and marine components of the target territory, in both time and space’. 30 By
implementing its ICM programme, PEMSEA has managed human activities affecting the
sustainable use of goods and services generated by coastal and marine ecosystems.31 PEMSEA
believes that this approach can mitigate traditional sectoral management restrictions by
facilitating better knowledge of the characteristics of coastal resources and applying the
integrated management approach by integrating ecological, social and economic information,
and promoting cooperation among diverse stakeholders.32
4.2.4 Domestic practices of the integrated management approach in the SCS region
At the national level, coastal States in the SCS have also incorporated the integrated
management approach into domestic regulations and policies. To answer the research questions
regarding how this approach has been applied specifically in the SCS, domestic practices are
worth examining. To be noted, as it does not intend to compare or display the regulations and
policies of all SCS coastal States, this section selects national policies of the Philippines and
Vietnam as two examples of domestic practices of the integrated management approach in the
SCS. In later sections of this Chapter (sections 4.3.3-4 and sections 4.5.2-3), respective
examples of domestic practices in China, the Philippines and Vietnam will be discussed. These
three coastal States have the most extensive claims in the SCS, as introduced in section 2.1 of
Chapter 2, indicating their concerns and motivation to participate in marine environmental
protection in the SCS. In addition, these three countries have a long stretch of coastlines along
the SCS and large coastal populations that put pressure on the marine environment.33 After
29
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more detailed discussions of domestic policies and practices in these three States, section 4.6
of this Chapter will discuss briefly other coastal States’ practices of MSP, EIA and MPAs
included in their National Biodiversity Strategies and Action Plans (NBSAPs) under the CBD.
In 2006, the Philippines president signed Executive Order No. 533 to adopt ICM as a national
strategy to ensure the sustainable development of its coastal and marine environment and
resources and establish support mechanisms for its implementation.34 This Executive Order
aims to develop a national ICM coordinating mechanism. To achieve this target, it includes a
range of comprehensive elements including raising public awareness, capacity-building,
scientific inputs and integrated environmental monitoring. The implementation of this
Executive Order requires coordination at different levels, from the Department of Environment
and Natural Resources to local governments.35
In 2009, the Vietnamese national government adopted Decree No. 25/2009/ND-CP on
Integrated Management of Natural Resources and Environmental Protection of the Sea and
Islands.36 As the first decree that mentions ICM in Vietnam, it stipulates that the planning of
marine resources use and environmental protection should take natural conditions of the coastal,
island and marine areas and their characteristics into consideration, to minimise negative
impacts and improve environmental quality and ensure sustainable use of resources.37 Pursuant
to Decree No. 25/2009/ND-CP, the Vietnam Ministry of Natural Resources and Environment
adopted Circular No. 22/2012/TT-BTNMT in 2012 and this Circular is on the development
and implementation of the plan for integrated coastal resources management and
environmental protection.38 Under the project ‘Mainstreaming an Ecosystem-based approach
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to Climate Change into Biodiversity Conservation Planning in Vietnam’, the Vietnam
Biodiversity Conservation Agency collaborated with World Wildlife Fund (WWF) and
Stockholm University to develop a map of ecosystems in Vietnam. 39 To improve its legal
framework for sustainable development in coastal regions, Vietnam passed the Coastal Forests
Decree (CF Decree) in August 2016. The CF Decree draws attention to the negative impact
resulting from booming investments along the coastal landscape. At the same time, it aims to
establish institutions that are in charge of the management of the forests.40 To supplement these
legal regulations, the government of Vietnam passed the 2016-2020 Social and Economic
Development Plan, which focuses on the preservation of coastal mangroves.41
4.2.5 Conclusion
The traditional zonal approach emphasises two principles in ocean governance, the principle
of sovereignty and the principle of freedom of the seas. With the emergence of ocean
development activities and a better understanding of the fluid nature of the ocean, the
traditional zonal approach cannot meet the current demands of a more connected ocean and
rapid marine environmental degradation. As a response to this problem, the integrated
management approach has emerged. The emergence of the integrated management approach,
together with its relevant practices, has provided new ideas for traditional ocean governance
theories and practices. The integrated management approach considers the ocean's dynamic
nature when planning and facilitates public participation from different sectors.
The integrated management approach and its implementation in coastal zones such as those in
the SCS have been important in supporting approaches and practices in tackling environmental
issues, especially when it comes to the dynamic nature and interconnectedness of the ocean
and sustainable development. Three tools, namely MSP, EIA and MPA, are frequently used to
put the idea of integration into practice and will be investigated in the following sections.
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4.3 Marine Spatial Planning
4.3.1 Introduction
The development of the integrated management approach called for a public process to decide
the mixed outputs of goods and services generated from the ocean, both spatially and over time.
In response to this, the concept of MSP emerged.42
In many countries, MSP's practice became more prominent particularly following emergencies
associated with offshore energy exploitation.43 Conflicts over competing uses in coincident
marine spaces have become more and more intense as the number of diverse users of the ocean
grows. Typical uses of the ocean include shipping, fisheries, oil and gas activities, marine
tourism and marine scientific research. To better arrange marine space for different functions,
MSP was introduced as a method to mitigate the use conflicts between economic and social
activities and ecological assets. 44 This idea was deemed a significant evolution in the
management of the ocean.45
A unified or generally accepted definition of MSP has yet to emerge. Ehler and Douvere define
MSP as a public process that analyses and allocates human activities in maritime zones to
achieve economic, social and ecological goals; it focuses on both the spatial and temporal
distribution of human-induced activities. 46 This definition highlights two characteristics of
MSP. The first feature is that it emphasises both the spatial and temporal distribution of a
particular maritime zone. The planning of ocean use needs to consider species reproductive
patterns, and therefore temporal planning of activities is necessary for spawning seasons. The
second characteristic is that MSP emphasises zoning plans' ecological values and their
economic and social impacts, which accommodates the concept of sustainable development.
Ecological goals consider the interactive relations and processes within ecosystems, and this
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consideration entails the discussion of adaptive management practices and of taking
cooperative actions on various scales and involving different sectors. 47
Another well-recognised definition of MSP by Douvere has the following aims:
MSP aims to provide a mechanism for a strategic and integrated plan-based
approach (emphasis added) for marine management that makes it possible to look at
the ‘bigger picture’ and to manage current and potential conflicting uses, the
cumulative effects of human activities, and marine protection.48
This definition emphasises MSP’s capability to transform a piecemeal situation of ocean use
into an integrative one, and it also demonstrates the idea of ecosystem-based management.
Similarly, the CBD Secretariat describes MSP as ‘an overarching coordinating framework’,
which improves outcomes generated from its implementation. As the Secretariat of CBD
declares, the implementation of MSP can answer the following questions: (1) if uses are
allocated to this area and kept to these levels, what will be the benefits? (2) to whom will these
benefits accrue? (3) how quickly will the benefits emerge?49 To address these three questions,
each implementing State needs to come up with national targets for zoning plans, targeted
groups and their participation in the processes and timelines for implementation.
The selected definitions of MSP above reflect a key word: integration. MSP integrates
environmental and socio-economic values in decision-making processes. It helps policymakers
adjust decisions according to ecological features. Most importantly, it aims to overcome use
conflicts in certain areas, which calls for high coordination of knowledge in different sectors
and is an interdisciplinary field. The term ‘process’ used in selected definitions of MSP above
emphasises that MSP is a dynamic procedure to evaluate space distribution between different
use of marine space; at the same time, it pays attention to phases before and after the actual
implementation of the plan.
As discussed in Chapter 2, the fast pace of urbanisation in coastal areas around the world has
placed enormous pressure on the environment.50 As a result of geographical proximity, humaninduced activities are intense along the coastal strip. The traditional development schemes
47
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usually pay attention to a single species, sector, activity or concern, and MSP sets out to tackle
this shortcoming. 51 Being a multi-sectoral method, MSP functions by bringing together
traditionally separate sectors (economic, scientific and environmental, for instance) and
promoting their collaboration. By solving or reconciling temporal and spatial conflicts between
different users and disputes between users and the environment, MSP aims to provide a
response to environmental degradation. For the temporal conflicts, MSP has the capacity to
navigate through different human activities and ideally reconcile conflicting views and uses in
certain maritime zones, and as a result, it can maximise the coordination of various sectors.52
For the spatial conflicts, MSP prevents and mitigates possible negative impacts on the
environment from human-induced activities and increases economic growth by incorporating
development activities including energy developments and marine tourism.
With the emergence of MSP, ocean use planning is theoretically more pragmatically able to
address marine ecosystems' heterogeneity. 53 As a tool of the integrated management approach
in ocean governance, MSP ideally should result in improved marine and coastal resilience,
especially in the face of sea level rise and other climate change impacts. In addition, MSP can
be useful as a tool to monitor, identify and address cumulative impacts on the environment, as
introduced in the definition given by Douvere. Cumulative and interactive impacts are not
easily detected because of the traditional single sector approach; if viewed from a multisectoral perspective, the cumulative impacts may be much more significant and more easily
detected.54
In the implementation process, Foley et al recommend 4+2 ecological principles for ecosystembased MSP implementers to follow. These basic ecosystem principles are to maintain or restore
(1) native species diversity, (2) habitat diversity and heterogeneity, (3) key species and (4)
connectivity. In addition, two guiding principles provide that it is necessary to consider both
the context and the uncertainty. ‘Context’ means the fundamental status of the targeted marine
space. The understanding of the ecological ‘context’ resembles environmental baseline studies
in other scholarly writings, which emphasise a thorough analysis and data collection of
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hierarchies and processes in the targeted ecosystem, noting that data and statistics are not static.
Regular updates of species and habitat diversity and other essential information are useful for
better management. The other guiding principle ‘uncertainty’ connects several commonly
discussed concepts in MSP, namely the precautionary approach, evaluation and monitoring,
and buffer zones in zoning schemes such as MPAs and fishery zones.55
The United Nations Educational, Scientific and Cultural Organisation (UNESCO) has been the
principal international organisation that promotes understanding and the implementation of
MSP. It defines MSP as an ‘ecosystem-based’, ‘area-based’, ‘integrated’, ‘adaptive’, ‘strategic
and participatory’ process, and its purposes are usually achieved through a ‘political process’.56
UNESCO compares MSP with ICM and concludes that the two are similar in their substantive
values. Both MSP and ICM purport to enhance the compatibility among human activities and
tackle conflicts between the user groups and the environment, and both are integrated, strategic
and emphasise participation.57 The ICM as an approach is limited to coastal areas and MSP
can extend to offshore maritime zones when planning activities such as offshore energy
exploitation. In coastal areas, MSP is used as a tool to achieve integrated coastal management’s
aims by reducing conflicts and promoting cooperation.58
UNESCO publications on the topic of MSP have guided many States’ practices. UNESCO
specifies ten steps for MSP towards ecosystem-based management.59 These ten steps endorsed
by UNESCO emphasise essential elements including stakeholder participation, analysing
current and future conditions and institutional arrangements for authorities conducting MSP.
Recalling the ‘Context’ principle advocated above by Foley et al, Step 5 promoted by UNESO
requires authorities to prepare baseline information, which can help define and analyse existing
and future conditions in targeted areas, for the purpose that MSP and following activities can
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focus on priority issues. To better facilitate the collection of information, UNESCO gives
guidance on assessing existing conditions, which include:
(1) Biological and ecological distributions including areas of known importance for a
particular species or biological community.
(2) Spatial and temporal information about human activities.
(3) Oceanographic and other physical environmental features (bathymetry, currents,
sediments) that in the absence of comprehensive biological data can be especially
important for identifying different habitats and important processes, e.g., upwelling
areas.
(4) Jurisdictional and administrative boundaries.60
The necessity of gathering baseline information and analysing existing conditions has been
demonstrated in numerous regional activities. Transboundary Diagnostic Analysis (TDA) is a
commonly used method in regional cooperative projects. For instance, member States of the
Coral Triangle Initiative on Coral Reefs, Fisheries and Food Security (CTI-CFF),61 the United
Nations Environment Programme/Global Environment Facility (UNEP/GEF) Reversing
Environmental Degradation Trends in the South China Sea and Gulf of Thailand (UNEP-GEF
SCS Project),62 the Mediterranean Sea and the Caribbean Sea have collaborated to prepare
regional TDAs to so that they could have better understanding and estimation of the targeted
marine environment and its status. 63 Consequently, cooperation among professionals from
different sectors in assessing and identifying regional environmental issues can provide a solid
basis for regional practices and a platform for future diverse cooperation.64
4.3.2 Legal instruments for MSP
States have focused on the improvement of MSP by concluding a number of international
agreements and promoting their implementation through specific instruments including
decisions. Among the international agreements, UNCLOS and CBD are vital instruments in
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this field. As discussed in the previous section, the dichotomy of the principle of coastal State
sovereignty and the principle of freedom of the seas has had a significant influence on the
cognition of the sea in the global community. Therefore, the concept of MSP has not developed
or been implemented in a legal vacuum.65
Apart from the two dominant principles of sovereignty and freedom of the seas, there have
been other legal principles of international environmental law that should be applied in the
context of MSP. To be specific, as mentioned several times above, MSP mitigates use conflicts
and balances economic purposes and ecological values, which fits into the wide scope of
sustainable development. In marine zoning, decision-makers and experts consider possible
negative impacts on the marine environment and as a result, some proposed activities in
designated marine areas may be phased out, which reflects the precautionary principle.
International legal principles such as the sustainable development principle and the
precautionary principle, as well as environmental protection related articles in UNCLOS and
other international instruments, have together formed the basis for the implementation of MSP.
These international legal instruments have provided States with sources to conduct MSP,
including transboundary MSP.
4.3.2.1 Maritime Zones and their relevance to MSP in UNCLOS
MSP emerged as an innovative tool in ocean governance yet it is regulated by the foundational
maritime zone regime laid down in UNCLOS. Measuring against the articles in the UNCLOS,
States exercise different levels of jurisdiction starting from their baselines.
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Figure 4.1: Maritime zones and rights under UNCLOS66
Internal waters In internal waters, States enjoy a full jurisdiction on the landward side of the
baseline of the territorial sea. One exception is made when straight baselines are drawn.67
According to UNCLOS, MSP will apply across different maritime zones. A State’s internal
waters include rivers (article 9), bays (article 10) and ports (article 11), within which States
have the fullest sovereignty for conducting MSP. When estuaries, bays or ports are situated in
coastal areas, they will generally be included in MSP processes. In other maritime zones, States
need to respect other States’ rights, for instance, the right of innocent passage in the territorial
sea.
Territorial sea Coastal States enjoy sovereignty over their territorial seas; jurisdictional
scenarios are more complicated in the territorial sea than in internal waters. Out to a maximum
of 12 nautical miles (nm), States have a full jurisdiction over ocean planning; the navigational
regime applicable here is innocent passage.68 Within their jurisdiction, coastal States can build
artificial islands, jetties, harbours and other facilities. Other designations connected with
environmental issues such as marine protected areas, ocean dumping zones or aquaculture
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installations are also within coastal States’ jurisdiction. Under article 21 of UNCLOS, coastal
States may regulate certain activities such as navigation and ships routing consistent with
UNCLOS and ‘other rules of international law’. International Maritime Organisation (IMO)’s
requirements play an important supplementary role in this context. Sea lanes and ‘traffic
separation schemes (TSS)’ may be designated in the territorial sea. To incorporate the
designations of special zones in territorial seas into MSP, coastal States can design sea lanes
or TSS for oil tankers, nuclear-powered ships and other vehicles at sea that are likely to pollute
the environment when they are travelling via their territorial seas. IMO's long-standing routeing
measures are of great utility in this context, although they are not mandatory in the UNCLOS.69
Contiguous zone The importance of ensuring fiscal, sanitary, immigration and customs
regulations and laws applicable to a coastal state’s territory and territorial sea within a zone
contiguous to the territorial sea has been recognised in maritime regulation and enforcement
practices. In the contiguous zone, a coastal State may prevent infringement of its customs,
fiscal, immigration or sanitary laws and regulations within its territory or territorial sea.70 The
contiguous zone serves as a ‘buffer zone’ for the maritime regulation and enforcement of
coastal States. According to UNCLOS, if coastal States have claimed an EEZ, then the
contiguous zone is part of the EEZ and remains different from EEZ because of specifications
of States’ jurisdictions in the strip of the contiguous zone. For coastal States that have not
claimed an EEZ, the contiguous zone is part of the high seas where necessary prevention and
punishment of breaches of relevant laws and regulations within the land territory or territorial
sea can occur.
EEZ The creation of the EEZ as a maritime zone has changed the legal status of the water
columns above the continental shelf within 200 nm. In the EEZ, coastal States enjoy a series
of sovereign rights, including exploring and exploiting, conserving and managing the living
and non-living resources, constructing and maintaining artificial islands, installations and
structures, and carrying out marine scientific research and the protection and preservation of
the marine environment.71 The construction of artificial islands, installations and structures is
relevant to MSP since it deals with the construction of facilities and management of marine
space. Coastal States are entitled to exclusive jurisdiction over these artificial islands,
installations and structures, including customs, fiscal, health, safety and immigration laws and
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regulations under article 60 of the UNCLOS. At the same time, coastal States must respect
other States’ rights of passage by giving warning of the presence of construction. Similarly,
modifications made to offshore facilities shall also be noticed and due care shall be taken.
Coastal States are entitled to establish ‘reasonable’ safety zones around artificial islands,
installations and structures to act appropriately to ensure navigational safety around such
installations.72 To better explain the term ‘reasonable’ in this context, the UNCLOS refers to
‘applicable international standards’. The safety zones' breadth shall not exceed a distance of
500 metres unless authorised by generally accepted international standards or as recommended
by the competent international organisation. As the ‘competent international organisation’,
IMO regulates that safety zones that exceed the distance of 500 metres around them must be
approved by IMO.73
Article 56 is not exhaustive in laying out the economic exploitation and exploration of the zone.
Instead, it gives examples such as the production of energy from the water, currents and
winds.74 Other economic development activities, such as carbon capture and storage in subseabed geological formations can be conducted within a State’s EEZ. Apart from the UNCLOS,
there have been other international legal documents regulating human activities in maritime
zones including the EEZ. For instance, carbon capture and storage in the sub-seabed was
incorporated into the activities allowed by the member States to the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter (London Convention)
and its Protocol75 by the 2006 amendment to Annex I of the London Convention and London
Protocol. This amendment aims to regulate carbon capture and sequestration in sub-seabed
geological formations and marine geoengineering. IMO has concluded several legal documents
and mechanisms to ensure better navigational conditions related to ship’s routeing and safety.
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For instance, in 2012, IMO published Specific Guidelines for the Assessment of Carbon
Dioxide for Disposal into Sub-seabed Geological Formations.76
Of the sovereign rights discussed above, the coastal State’s jurisdiction over the protection and
preservation of the marine environment is closely linked to the implementation of MSP.
Article 56 provides that the coastal State has jurisdiction over the protection and preservation
of the marine environment, as provided in relevant provisions in UNCLOS. As discussed in
the previous Chapter, the UNCLOS spells out the duty to protect the marine environment by
specifying regulations such as regional and global cooperation as well as exchange of
information and data.77 For instance, article 211 regulates pollution from vessels by requiring
States using routeing systems to minimise the threat of accidents, which might cause pollution
to the marine environment. This is highly relevant to MSP.78
The Continental Shelf Coastal States’ sovereign rights over the Continental Shelf focus on the
natural resources of the seabed and subsoil, as well as living organisms belonging to sedentary
species. Compared to the EEZ, the continental shelf is more of a geographical concept and the
natural prolongation of land territory greatly influences it. States’ sovereign rights can be
viewed as a prolongation of their land territory and they are inherent. As regulated in the
UNCLOS, coastal States have the exclusive right to authorise and regulate drilling on the
continental shelf for all purposes.79 Under the UNCLOS, States are entitled to lay submarine
cable and pipelines on the continental shelf so long as they comply with relevant provisions.
Coastal States enjoy the right to act reasonably by taking measures to prevent, reduce and
control the pollution from pipelines. Apart from these objectives, coastal States may not stop
other States’ practices of laying or their maintenance of such cables or pipelines. Considering
the rights of coastal States laid out in these articles, coastal States could design ocean uses for
different purposes or set out conditions for other States who wish to lay cables or pipelines. In
a global sense, continental shelves are arguably quite congested because of offshore energy
exploration activities and their associated seabed infrastructure. For this reason, the discussion
of implementing MSP on the continental shelf is of importance.

76

London Convention, 'Specific Guidelines for the Assessment of Carbon Dioxide for Disposal into Sub-seabed
Geological Formations' No LC 34/15 (2 November 2012) annex 8.
77
UNCLOS art 194 and art 200.
78
UNCLOS art 211.
79
UNCLOS art 81.

129

Areas beyond national jurisdiction In the high seas, States enjoy high seas freedoms. At the
same time, States are subject to relevant articles in UNCLOS, including article 117 (the duty
to adopt measures for the conservation of the living resources of the high seas), article 118 (the
duty to cooperate) and article 119 (the duty to conserve the living resources). On the seabed
and ocean floor and subsoil thereof, beyond the limits of national jurisdiction, the International
Seabed Authority (ISA) is in charge of adopting and applying rules, regulations, and
procedures related to activities in the Area, which include the protection of the marine
environment.80 To be specific, appropriate rules, regulations and procedures for the prevention,
reduction and control of pollution to the marine environment, as well as the protection and
conservation of the natural resources of the Area and the prevention of damage to the flora and
fauna of the marine environment should be adopted. In the negotiations towards an
internationally legally binding instrument (ILBI) under the UNCLOS on the conservation and
sustainable use of marine biodiversity of areas beyond national jurisdiction (ABNJ),81 two of
the four main topics are area-based management tools (ABMTs) and environmental impact
assessments. These new developments in the law of the sea and ocean governance can
undoubtedly provide more spatially defined regulations and guidance for practices concerning
marine environmental protection in ABNJ.82
4.3.2.2 CBD promotes the use of MSP
UNCLOS acts as the foundation for regulating ‘spaces’ when conducting spatial planning in
ocean zoning. Compared to the traditional zonal approach in the UNCLOS, CBD uses an
ecosystem-based lens to view the distribution of marine space as it defines the ecosystem
approach as a ‘strategy for the integrated management of land, water, and living resources that
promotes conservation and sustainable use in an equitable way.’83
As an overarching global legal framework for the conservation of biodiversity, CBD values the
connections between terrestrial, inland waters, coastal and marine ecosystems and recommends
States’ endeavours to mitigate negative impacts from human-induced activities in these
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ecosystems. For this purpose, MSP may improve the management of marine and coastal
ecosystems, harmonise use conflicts and put the concept of sustainable development into
practice. CBD views MSP as a promising national and even a transboundary investment in
marine management.84 Article 6 of CBD provides that member States shall develop or adapt
existing national strategies, plans or programmes for the conservation and sustainable use of
biodiversity to reflect the measures in CBD and integrate the conservation and sustainable use
of biodiversity into relevant plans, programmes and policies. To respond to article 6 of the
CBD, States have made efforts by developing national policies for the conservation and
sustainable use of biodiversity and integrating possible and appropriate measures for those
purposes into sectoral and cross-sectoral plans, programmes and policies. 85 CBD COP
decisions promote the importance of using MSP to integrate different sectors and apply the
precautionary and ecosystem approaches.86
To put theory into practice, CBD recommends several tools and innovative methodologies for
implementing MSP. These tools and methods include policies and legislation as high-level
aims for MSP, sustainable financing, adaptive management, and stakeholders' support. 87
Policies and legislation are discussed at international, regional and national levels. Regions and
States make commitments by adopting agreements, policies and legislation. These documents
serve as headline goals for specific actions. CBD endorses MSP and considers it a framework
that is supportive of ecosystem-based management.88
4.3.3 Domestic practices of MSP in China
To perform their obligations under international conventions and manage sustainable use of
ocean resources, coastal States in the SCS have conducted MSP in areas within national
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jurisdiction by adopting law, regulations and zoning plans. As explained earlier in section 4.2.4,
domestic practices of some coastal States are selected as examples of national implementation
of the integrated management approach and its specific tools based on their geographical
(physical and human) and geopolitical conditions (territorial and maritime claims). This section
and the following section discuss domestic practices of MSP in China and Vietnam as examples.
In China, the counterpart of MSP is marine functional zoning. China promulgated the Law on
the Administration of Sea Areas in 2002.89 This 2002 law stipulates the regulation of functional
divisions of the sea, the application and approval for the use of sea areas, rights and royalties
of using sea areas, supervision and inspection, and legal liabilities for violating relevant
provisions. Together with the Marine Environmental Protection Law promulgated in 198290
and the Environmental Protection Law promulgated in 1989,91 the Law on the Administration
of Sea Areas manages the previously unregulated and unconstrained situation of use of sea
areas in China. Article 11(1) of the Law on the Administration of the Use of Sea Areas requires
that the functional zoning of the sea shall scientifically define the functions of seas areas
according to their locations, natural resources, natural environment and other natural qualities.
Article 11(3) requires that the functional zoning of the sea areas shall protect and improve the
ecological environment, secure the sustainable utilisation of sea areas and promote the
maritime economy's development. In the section relating to rights of using the sea, article 29
requires that after the termination of the right of using certain sea areas, right holders should
dismantle facilities or buildings that will pollute the marine environment or affect the use of
sea areas in other projects. In terms of the authority to regulate the use of sea areas, the State
Council, on behalf of the State, exercises the ownership of the sea areas. Other parties must
obtain the right to use certain sea areas from the State Council (article 3). The jurisdictional
scope of the Law on the Administration of Sea Areas extends to internal waters and territorial
sea (article 2). The Law on the Administration of Sea Areas has set three key principles for
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ocean governance in China. They are the right to use the sea areas authorisation system, the
marine functional zoning system and the user-fee system.92
China’s State Ocean Administration (SOA) promulgated the National Marine Functional
Zoning 2011-2020 Plan (National Marine Functional Zoning Plan) in 2010 (approved by the
State Council in early 2012) to better guide the domestic use of sea areas.93 By approving the
National Marine Functional Zoning Plan, the State Council emphasised that users of sea areas
must balance development and protection, reasonably distribute marine space and improve
marine spatial development. Purposes for this National Marine Functional Zoning Plan include
(1) sea reclamation and other activities that change natural qualities of marine areas should be
under control; (2) fishing population’s production and living standards, as well as modern
fisheries, should be secured; (3) MPAs and vital aquaculture resource protected areas are well
preserved; (4) the enhancement of responding capacity to marine environment risks and other
emergencies; (5) the restoration of marine coastal areas and (6) the improvement of marine
ecological environment and marine sustainable development capacity. For financial support,
different government levels are supporting marine functional zoning and royalties collected at
national and local levels, which should be used to support the restoration of marine and coastal
areas. For technical support, the Standardisation Administration of China issued the Technical
Directives for Marine Functional Zoning in 1997 and they came into effect in 1998. These
Technical Directives provide marine functional zoning procedures, technical requirements for
marine functional zoning report, and indexes for marine functional zoning.94
In 2017, the Ministry of Environment of China updated its guidance for the zoning of
ecological protection redline (2017 Guidance for Red Line Zoning).95 The 2017 Guidance for
Red Line Zoning made some changes to the technical process of the designation of ecological
protection red lines. The new technical process prioritised scientific evaluation of both the
importance of ecological functions and ecological environmental sensitivity. The ecological
red line policy links with zoning permit fees and zoning payback scheme. These are innovative
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financial options that could be used to support MPA management and operation.96 Dongying
city in China was selected as the case study for the red line policy in PEMSEA, whose practice
demonstrates the importance of continuous capacity-building. The ecological red line policy
can facilitate biodiversity conservation and implementation in coastal spatial zoning.97
4.3.4 Domestic practices of MSP in Vietnam
Vietnam has applied MSP to establishing national MPAs and its fishery management sector.
Started in the early 2000s, Vietnam used an ecosystem-based MSP approach for the
establishment and management of its national system of MPAs. The use of the ecosystembased MSP is used in the whole process of MPA planning, from positioning the biogeographical situation in seas of Vietnam to identifying priorities of conservation and
developing management plans of MPA sites.98 As a result of the identification of marine-island
clusters of high conservation potential, nine high clusters were selected; these clusters then
became MPAs under the national systems of MPAs of Vietnam.99 For coral reef conservation,
MSP is suggested for Vietnam’s future decision-making and policy planning concerning the
climate change effect on them.100
Vietnam is the fourth largest fishery and aquaculture producer in the world, with a total
production of 6.4 million tonnes.101 Fisheries contribute to the food security, economic growth
and sustainable livelihood of Vietnam.102 Therefore, Vietnamese marine and coastal planning
also has a focus on its fishing sector. The World Bank has assisted Vietnam through its project
‘Coastal Resources for Sustainable Development’. This World Bank project has supported
eight coastal provinces in Vietnam to develop inter-sectoral planning to better manage coastal
resources and reduce use conflicts in planning. It has changed the previous fragmented and
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top-down approach to sectoral planning, taking environmental and ecological impacts into
account.103
Apart from its national legal instruments and regulations on coastal areas discussed in section
4.2.4, in 2014 Vietnam passed the National Integrated Coastal Management Strategy to 2020
and Vision to 2030 through Decision No. 2295/QD-TT.104 The National Integrated Coastal
Management Strategy to 2020 and Vision to 2030 decided on the implementation of functional
zoning at different levels and in different sectors, marine zoning plans would be included,
aiming to reasonably and effectively exploit marine resources and coastal space.105
Vietnam revised its Law on Planning in 2018. The revised Law on Planning has divided the
national planning system into five levels: national, regional and provincial master plans, master
plans of select administrative-economic units and master plans of urban and rural areas. The
national marine space master plan is listed as an element of the national master plans. To
guarantee stakeholder participation, under article 19 of the Law on Planning, opinions on
master plans should be collected by planning agencies at different levels and from different
stakeholders.106 Appropriate actions including publication, research, and explanation should be
taken to collect opinions on master plans. The Law on Planning emphasises international
cooperation in article 11, which includes training, experience sharing and application of
scientific and technological advances. 107 To enhance the implementation of the Law on
Planning, the Vietnamese government issued a resolution to guide implementation including
awareness-raising, training and reviews of existing planning. Other related regulations and
codes, especially the Maritime Code, Law on Environmental Protection, Law on Maritime and
Island Resources and Environment have been revised according to the revised Law on
Planning.108
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4.3.5 Conclusion
MSP is a public process that allocates coastal and maritime zones both temporally and spatially.
It considers economic, environmental and economic conditions of zones in question and
provides a holistic understanding of planning. MSP needs to consider international regulations,
including international conventions like UNCLOS and CBD, as well as guidelines published
by international organisations like UNESCO; simultaneously, domestic law and regulations
have requirements of procedures and implementation of MSP, as demonstrated in the examples
of China and Vietnam.
Well-designed MSP can efficiently facilitate States’ activities and plans for utilising resources
from the ocean as well as using the marine spaces. At the same time, MSP serves the purpose
of protecting the ocean, which is of increasing importance in the process of decision-making.
The SCS region, with the above-analysed previous and existing regional practices, could make
better arrangements in the future by integrating MSP programmes in different maritime areas.
As there have been regional working group models in the SCS region,109 and to learn from
previous experiences, regional experts in MSP could continue to work together in designing
and promoting domestic and transboundary MSP with a focus on marine environmental
protection, providing regional stakeholders and practitioners with competent knowledge of the
regional marine status and practical ocean zoning plans for collaboration. This suggestion does
not advocate that coastal States in the SCS immediately apply MSP in disputed areas or the
central parts of the SCS, instead, it proposes regionally coordinated practices to harmonise
national law, policies and activities regarding MSP, paving the way for a more in-depth and
further collaboration in the future.
4.4 Environmental Impact Assessment
4.4.1 Introduction
Craik defines EIA as:
the broader process of environmental impact assessment, including specified ways of
determining the applicability of the process, the assessment itself, its dissemination,
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the participatory processes that occur through the process and any post-project
monitoring process directly related to the EIA process.110
As the first domestic policy regulating EIA, the United States National Environmental Policy
Act (NEPA) in 1969 has long been recognised as one of the first governmental expressions of
environmental law.111 Although it is the first legal document of its kind, the original NEPA text
already lays out a specific format of EIA, which States and international organisations have
later followed. For the content of what is commonly known as environmental impact statement
(EIS), NEPA requires that it should at least cover the following elements: (1) general impact
on the environment should the proposed activity be conducted; (2) any unavoidable adverse
environmental impact to the environment should the proposed activity be conducted; (3)
alternatives for the proposed activity; (4) the relationships between short-term uses and longterm enhancement and maintenance of the environment and (5) any irreversible and
irretrievable deployment of resources that will be involved in the proposed activity.112 These
elements demonstrate that EIAs are not only anticipated to inform decision-makers about the
possible environmental impacts, more importantly, their outcomes also aim to influence the
decision-making process following the cause-effect analysis.113 As a result, EIAs are believed
to balance economic development and environmental protection in the context of sustainable
development. 114 Subsequent practices and regulations about EIA have reflected this NEPA
model, with some variations and supplements.
As a tool of the integrated management approach, EIA provides four integrative opportunities
for decision makers:
(1) It gives an integrated definition of the environment which recognises the complex
physical and emotional relationship between humans and the environment.
(2) It provides an integrated approach to decision making which does not isolate projects
from the key policies and strategies which affect their implementation.
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(3) It establishes an integrative framework incorporating different decision tools (such as
cost-benefit analysis and life-cycle assessment) as appropriate.
(4) It provides the integration of pre-project prediction into operational control and
management. 115
These opportunities assist policymakers in understanding the relations between human-induced
activities and negative effects on the environment. The possibility that the understanding of the
interconnectedness of the environment could lead to political will and the mainstreaming of an
integrated approach into the decision-making process is well-reasoned. EIA not only looks at
the sole project implementation process; issues such as pre-project predictions and post-project
evaluations are also within its ‘radar screen’. As the UNEP Guidelines for EIA emphasise, EIA
should be conducted at an early stage before any activities are put into practice.116
As pointed out by Hussein Abaza et al, a functioning legal and government system and the
involvement of experts are essential for effective EIA implementation. Specific key factors
include:
(1) high-level political commitment;
(2) budgetary and resource support;
(3) public trust and involvement;
(4) appropriate environmental policy framework;
(5) institutional arrangements for cross-sector environmental accountability;
(6) personnel with core managerial and technical competencies to:
(7) administer the EIA system;
(8) conduct EIA studies;
(9) prepare and review EIA reports;
(10) undertake supporting research, training and professional development activities.117
With these key factors being pointed out, there are specific obstacles that developing countries
need to tackle when introducing and conducting EIAs:
(1) limited public involvement in political decision-making;
115

Ibid, 8.
UNEP, EIA UNEP Guidelines on Environmental Impact Assessment, UNEP/GC14/25, (UNEP, 1987)
principle 1.
117
Hussein Abaza et al, Environmental Impact Assessment and Strategic Environmental Assessment: Towards
an Integrated Approach (UNEP/Earthprint, 2004) 21.
116

138

(2) restricted access to ‘central’ political decision-making processes, especially for
rural/isolated communities;
(3) little awareness of the importance of environmental management and sustainable
development amongst government sectors and the public;
(4) inadequate institutional and legal framework;
(5) weak enforcement of laws and regulations; and
(6) poor coordination between agencies at the national level and between national and
local levels.118
With these limitations and disadvantages, collaboration between State and capacity-building
programmes is needed. 119 For example, the Asian Regional Environment Assessment
Programme assists participating countries in the use and development of EIA, especially in
implementing various international agreements on the environment.120
4.4.2 International legal instruments for EIA
Principle 2 of the Rio de Janeiro Declaration on Environment and Development (Rio
Declaration) 121 acknowledges the sovereign rights to exploit resources within national
jurisdiction. It also emphasises State responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other States or the
environment of areas beyond national jurisdiction. Principle 17 of the Rio Declaration
advocates national commitments to EIAs by stating that ‘environmental impact assessment, as
a national instrument, shall be undertaken for proposed activities that are likely to have a
significant adverse impact on the environment and are subject to a decision of a competent
national authority’.122 Apart from the direct definition of EIA in Principle 17, Principle 19 of
Rio Declaration provides that ‘[S]tates shall provide prior and timely notification and relevant
information to potentially affected States on activities that may have a significant adverse
transboundary environmental effect and shall consult with those States at an early stage in good
faith’. In Chapter 17 of Agenda 21, EIAs are included as elements of national coordinating
mechanisms and as a specific method of applying a participatory and anticipatory approach.123
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Article 206 of UNCLOS stipulates States’ obligation of assessing potential effects of activities
that may cause substantial pollution of, or significant and harmful changes to, the marine
environment. However, UNCLOS does not further elaborate on the precise requirements for
the implementation of the EIA obligation. In its text, UNCLOS does not use the term
‘environmental impact assessment’, instead it stipulates that States shall communicate reports
of the results of such ‘assessments’ which evaluate planned activities under their jurisdiction
or control that may cause substantial pollution of, or significant and harmful changes to, the
marine environment. 124 UNCLOS does not mention the term ‘transboundary’, and if
transboundary EIA is to be undertaken, multilateral documents or even agreements that show
States’ commitments of conducting EIAs could better guide coastal States in the process.
Article 206 uses relatively general terms like ‘as far as practicable’ and does not further
elaborate on two thresholds initiating EIAs, ‘substantial pollution’ and ‘significant and harmful
changes’. 125 The selection of terms in UNCLOS provides leeway and discretion for origin
States in initiating EIA processes.126
In the separate opinion by Judge Weeramantry in the Gabčíkovo-Nagymaros Case, EIA has
been specifically applied to the larger general principle of precaution, and it embodies the
obligation of continuing watchfulness and anticipation.127 The 2010 Pulp Mill case decision
discussed the requirement to conduct an EIA under general international law, in the situation
‘where there is a risk that the proposed industrial activity may have a significant adverse impact
in a transboundary context’;128 especially in the situation of the Pulp Mill case, where the
subject matter was ‘a shared resource’.129 The 2011 International Tribunal for the Law of the
Sea (ITLOS) Seabed Disputes Chamber provided its advisory opinion regarding State
responsibilities and obligations for activities in the Area. In its advisory opinion, ITLOS
confirmed it is both a direct obligation under the UNCLOS and a general obligation under
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customary international law to conduct an EIA.130 In the South China Sea Arbitration, the
Tribunal not only stressed the obligation to conduct EIAs but also paid considerable attention
to the obligation to communicate reports bearing the results of EIAs on the possible influence
of proposed activities on the marine environment, which is regulated by articles 205 and 206
of UNCLOS.131
4.4.3 Regional legal instruments of EIA
4.4.3.1 Espoo Convention and its regional case studies
In the process of EIA development, questions such as how EIA can better work in the way it
should and how to enhance compliance capacity and political will, have been asked. European
countries have answered these questions by concluding the Convention on Environmental
Impact Assessment in a Transboundary Context (Espoo Convention)132 and the Protocol on
Strategic Environmental Assessment to the Convention on Environmental Impact Assessment
in a Transboundary Context (Kiev Protocol or SEA Protocol).133
The conclusion of the Espoo Convention had been greatly influenced by the development of
EIAs in several international documents, from the 1972 Declaration of the United Nations
Conference on the Human Environment (Stockholm Declaration)134 to the 1987 UN SecretaryGeneral Report of the World Commission on Environment and Development (Brundtland
Report), and from international documents to regional instruments including the Final Act of
the Conference on Security and Co-Operation in Europe (Helsinki Final Act).135 In the 1972
Stockholm Declaration, the no-harm principle was enshrined. Prior to the Rio Declaration,
Principle 21 of the Stockholm Declaration provides that States have the sovereign rights to
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exploit their resources according to their environmental policies, as well as the responsibility
to ensure that these exploiting activities taking place in their jurisdiction or under their control
do not cause damage to the environment of other States or of areas beyond national jurisdiction.
Espoo Convention also echoes Principles 17 and 19 in the Rio Declaration in its text. From a
regional legal instrument perspective, in the section of the Helsinki Final Act on cooperation
in economics, science and technology, and the environment, member States agree that
assessment of the effects of environmental pollution levels and other assessment of
environmental changes should be conducted. In addition, it further provides that legal and
administrative measures for environmental protection including EIA procedures should be set
out. 136 The emphasis on EIAs in the Helsinki Final Act has promoted practices in many
member States, which have together mainstreamed the Espoo Convention's implementation in
Europe and improved national capacities for carrying out EIAs.137
As the Espoo Convention focuses on transboundary EIAs, it first emphasises notice to States
affected by proposed activities' transboundary impact. 138 Under article 14 of the Espoo
Convention, the parties shall review compliance with the provisions in the Espoo
Convention.
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Implementation Committee for Espoo Convention was established in 2001 as the convention
body to review compliance by the parties and provide parties with assistance to fulfil their
commitments.140 Please see Annex 1 of this thesis for a table summarising representative cases
concerning the implementation of EIAs under the Espoo Convention.141
These cases demonstrate a set of procedural steps required or suggested by the Espoo
Convention.
(1) Initiating the procedures (articles 2.2, 2.5): member States measure against Appendix
I of the Espoo Convention to see if proposed activities are likely to cause significant
adverse transboundary impact. The content of the EIA documentation shall meet the
requirements laid out in Appendix II.
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(2) Notifying affected parties (article 3.1): notifications shall be sent to affected parties as
soon as possible and the information shall be made public.
(3) Confirming participation of affected parties (article 3.3): upon receiving the
notification, affected parties shall acknowledge receipt and indicate their intention to
participate in the EIA procedures if they decide to do so. If not, the party of origin in
this case, should determine whether to conduct an EIA based on its national law.
(4) Communicating information (article 3.6): upon the request of the party of origin,
affected parties shall provide it with ‘reasonably obtainable information’ that is relevant
to the possible impacts on the environment within the jurisdiction of affected parties, if
this information is ‘necessary’ for the required EIA documentation according to
Appendix II.
(5) Public participation (article 3.8): the public, from both the party of origin and affected
parties that connect to the areas where negative impacts might occur, shall be informed
of. Passages for communication, comments and objections shall be facilitated.
(6) Preparing and distributing EIA documentation (article 4): as mentioned in step (1),
Appendix II lays down requirements for EIA documentation. For the distribution and
circulation of information, the party of origin shall use appropriate methods to arrange
it so that affected parties could be informed of the documentation. For public
knowledge of the documentation, concerned parties shall arrange the distribution and
circulation, giving the public a reasonable time to react before final decisions are made.
(7) Follow-up consultations of the EIA documentation (article 5): upon completion of the
EIA documentation, consultation between concerned parties of possible alternatives to
the proposed activities, and possible mutual assistance in reducing significant adverse
transboundary impacts shall be undertaken.
(8) The final decision and the distribution of final decision (article 6): one essential
characteristic of EIAs is their influence on final decision-making processes. Concerned
parties shall take into due account the EIA documentation, as well as the comments and
objections collected from affected parties and the concerned public. The party of origin
shall arrange the distribution of the final decision, similar to the distribution of EIA
documentation. Additionally, if new information relevant to the significant
transboundary impact of a proposed activity arises or becomes available after the decision
is made, this information shall be communicated among concerned parties.
(9) Post-project analysis (article 7): this step is not mandatory under the Convention but
shall be taken upon the request of any concerned party.
143

From the above analysis of relevant cases in implementing the Espoo Convention, some
observations can be made.
(1) A set of clear instructive procedures incorporated in a binding legal instrument is of
great assistance in carrying out EIAs. By going through articles and appendices, and
their application in multiple cases, a conclusion can be made that the Espoo Convention
serves as a framework of specific procedures from initiating the process, distributing
necessary information, consulting among affected parties to post-project analysis and
promoting a better performance of EIAs in State practice.
(2) Public participation is procedurally required and rewarding in outcomes. In the above
analysis of cases in Annex 1 of this thesis, at the beginning, the parties of origin took
the initiative in facilitating public participation by actions including disseminating
information and guaranteeing provision for commenting or objecting to proposed
activities. Subsequently, the public made their contribution by giving comments and
suggestions. The consideration of public opinions is not only required but also assists
concerned parties with smoother implementation in the following stages.
(3) The functions of joint working groups in EIA processes. In some of the cases analysed
above, joint working groups established between concerned parties acted as platforms
of communication and as joint supervision bodies. Especially in a bilateral or
multilateral cooperative context (the French and Swiss case and the Croatian and Italian
case, for instance), joint working groups or joint bodies are able to focus specifically
on the proposed activities and provide more professional assistance, leading to a more
efficient implementation of EIA procedures.
(4) The advantages of an overarching body in promoting the conclusion of binding legal
documents, United Nations Economic Commission for Europe (UNECE) in the case of
Espoo Convention. The Espoo Convention's negotiation was initiated under the
auspices of UNECE. UNECE not only carried out secretariat functions, provided a
venue for the negotiation, but also provided professional insights.142 The existence and
support from a qualified international or regional intergovernmental body have
undoubtedly added to the conclusion and later enforcement of this international
agreement. In the sensitive political situation at that time, UNECE acted as a bridge in
mitigating political divisions and tensions between member States.
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4.4.3.2 SEA Protocol143
In 1995, the Sofia Initiative on the Application of Environmental Impact Assessment was released
in an ‘Environment for Europe’ Ministerial Conference.144 The Sofia Initiative, led by Croatia and
the Regional Environmental Centre for Central and Eastern Europe (REC), aimed to facilitate
regional communication of SEA and encouraged regional communication and practices of SEA.
The REC was the leading regional agency in putting SEA into practice. The Sofia Initiative
defined effective SEA application principles and put them into practice in middle and central
Europe. The implementation of the Sofia Initiative has propelled SEA to be an important tool for
integrated planning for sustainable development. 145 Following that, signatories of the Espoo
Convention and Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters (Aarhus Convention) 146 began to promote a
protocol on SEA. During the negotiation of the new instrument on SEA, the European Union (EU)
adopted Directive 2001/42/EC, which is also called the ‘SEA Directive’. This EU Directive
focuses on the assessment of the effects of proposed plans and programmes on the environment.
The adoption of the SEA Directive has significantly boosted the negotiation of the new protocol
on SEA. Two years after the adoption of the SEA Directive, the SEA Protocol was adopted during
the ‘Environment for Europe’ Ministerial Conference that year.
The SEA Protocol was negotiated and signed as a complementary legal document to the Espoo
Convention. The concept of SEA meets the proposals in the Millennium Development Goals
(MDGs) of ensuring environmental sustainability, aiming to achieve the target of integrating
the principles of sustainable development into country policies and programmes and reversing
the loss of environmental resources.147 The conclusion of the SEA Protocol also responds to
the 1992 Rio Declaration by emphasising the incorporation of environmental protection into
the development process instead of isolating it. The implementation of SEA brings the
assessment forward in the process of governmental plans, policies and programmes, ensuring
a more thorough consideration and basis of sustainable development through the development
process.
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4.4.3.3 Comparison between procedures in the Espoo Convention and the SEA Protocol and
the Aarhus Convention
Firstly, the timings of initiating SEA and EIA differ. The commencement of SEA is earlier in the
whole decision-making process because the SEA Protocol asks authorities to evaluate the
environmental outcomes of official draft plans and programmes, as well as policies and legislation
(the latter two are not compulsory) as SEA deploys an ‘an ex-ante approach’ and ‘a proactive
instrument’ in the decision-making process.148 Secondly, public participation is more extensive in
SEA. According to article 8 of the SEA Protocol, parties shall ensure early, timely, and effective
public participation opportunities. The public has the right to know and to understand the proposed
plans and programmes, as well as the right to have their comments taken into consideration.149
The Aarhus Convention tries to establish individual access to environmental information and
lay down the idea of environmental democracy in its text. Relevant information includes the
status of the environment, policies and regulations to be undertaken, and the possible impacts
from activities. Individuals can participate in the decision-making process by actions such as
submitting proposals of possible negative impacts on the environment. Lastly, if there are
injustices in accessing environmental information or in participating in decision-making, the
Arhus Convention provides remedies to seek justice. For instance, it stipulates that the public
should be provided with more convenient access to environmental information and public
authorities are required to make environmental information sought by the public available as
soon as possible. 150 Based on these regulations, the Aarhus Convention guarantees public
participation, therefore supporting environmental democracy.151
4.4.4 Conclusion
To conclude the discussion with a phrase that ad hoc Judge Székely used in the MOX Plant
Case separate opinion, EIA is a central tool of the international law of prevention. 152 The
provisions of the Espoo Convention and the Aarhus Convention, together with their protocols,
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have established a comprehensive structure of EIA, SEA and public participation for their
member parties, as well as provided experience for countries that have not ratified these two
conventions and one protocol. To be specific, in the preparatory stage, States can follow the
SEA Protocol to incorporate assessments of policies, plans and programmes at the earlier stage
to guarantee more thorough considerations of environmental issues. During the process of
implementation, member States shall follow requirements in the Espoo Convention to prevent
likely adverse environmental impacts. In the context of public participation, the Aarhus
Convention and the Protocol on Pollutant Release and Transfer Registers to the Aarhus
Convention (PRTRs Protocol)153 set up a legal framework for public participation.
One thing to be noted is that the above four legally binding instruments have mainly been ratified
among UNECE member States, as EIA is inherently focusing on geographical proximity and
transboundary pollution. The limitation in the geographic scope of ratification prevents more
general enforcement of them. However, recent years have witnessed a series of discussions about
EIA guidelines and initiatives in other regions, including the EIA articles in legal instruments
concluded by coastal States bordering the Caribbean Sea. 154 In the SCS region, integrated
environmental impact assessment (IEIA) workshops were organised in Hong Kong and
Singapore in the 1990s, on the basis of a training package for advancements in determining
accumulative ecosystem impacts and economic valuation of environmental consequences.
Regional experts developed this training package and in collaboration with the Coastal
Management Centre and the Swedish International Development Cooperation Agency
(Sida).155 Other major regional practices include Strategic Environmental Management Plan
for Xiamen and Strategic Environmental Management Plan for the Batangas Bay Region.156
This section analysed both the international and regional legal instruments of EIAs, and member
States’ practices under the Espoo Convention. In the SCS region, although a conclusion of a
regional agreement on EIA issues might take years to achieve, based on what the SCS region has
achieved, the pressing and more possible actions are to strengthen existing mechanisms for State
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practices on EIAs and transboundary EIAs, as well as to supplement them with supportive
regional initiatives, with a focus on capacity-building programmes.157
4.5 Marine Protected Areas
4.5.1 Introduction
Although there has not been a globally uniform definition of MPAs, several important
international organisations or conventions have defined protected areas and these definitions
have been well recognised by States.
As the overarching legal framework for biodiversity conservation, the CBD has defined
protected areas as ‘a geographically defined area which is designated or regulated and managed
to achieve specific conservation objectives’.158 This definition comprises protected areas on
land and at sea. Protected areas as a method is emphasised in in-situ conservation in the
convention text. It stipulates that member parties shall ‘as far as possible and as appropriate,
establish a system of protected areas or areas where special measures need to be taken to
conserve biodiversity’. Further, it reminds contracting parties in the CBD of the importance of
environmentally sound and sustainable development in areas adjacent to these designated
protected areas to facilitate future preservation.159
Under the CBD regime, a specific definition of MPAs was provided by the Ad Hoc Technical
Expert Group on Marine and Coastal Protected Areas:
Any defined area within or adjacent to the marine environment, together with its
overlying waters and associated flora, fauna, and historical and cultural features,
which has been reserved by legislation or other effective means, including custom,
with the effect that its marine and/or coastal biodiversity enjoys a higher level of
protection than its surroundings.160
This definition gives a broad range of protection, incorporating historical and cultural features.
This idea is also reflected in the UNESCO Convention Concerning the Protection of the World
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Cultural and Natural Heritage (World Heritage Convention).161 The Ad Hoc Technical Expert
Group on Marine and Coastal Protected Areas includes custom as an effective method to
protect the marine area and other related features. This correlates with CBD’s emphasis on
knowledge, innovations and practices of indigenous people and local communities in
biodiversity conservation, as well as benefits shared during the process.162
As the leading intergovernmental organisation on environmental protection, the International
Union for Conservation of Nature (IUCN) defines protected areas as:
A protected area is a clearly defined geographical space, recognised, dedicated and
managed, through legal or other effective means, to achieve the long-term
conservation of nature with associated ecosystem services and cultural values.163
Compared with the CBD’s definition, IUCN emphasises long-term conservation of nature, as
well as its functions as habitats for life and support for cultural values. IUCN has classified
protected areas into seven categories and many States and regions have referred to this
classification after its promulgation. From strict standards to relatively loose regulations,
protected areas can be categorised into Strict Nature Reserve, Wilderness Area, National Park,
Natural Monument or Feature, Habitat/Species Management Area, Protected Landscape/
Seascape and Protected area with sustainable use of natural resources. Publications on guiding
the establishment of MPAs have supported the implementation of this classification of
protected areas worldwide.164
Other international instruments relating to particular habitats or species also use protected areas
as one of their means of environmental protection. The Convention on Wetlands of
International Importance especially as Waterfowl Habitat (Ramsar Convention)165 establishes
rules addressing the conservation of a particular type of ecosystem and requires the protection
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of wetlands of international importance. Under the Ramsar Convention, when listing wetlands
to be Ramsar sites under their domestic jurisdiction, States should look for wetlands of
‘international significance' in ecology, botany, zoology, limnology, or hydrology’. 166 As
discussed in Chapter 2, wetlands serve as an essential source of freshwater and habitats for
commercial fish resources, but a decline in coastal mangrove ecosystems has been reported in
ASEAN countries.167
As mentioned above, the World Heritage Convention considers the following conditions as
essential for the siting of natural heritage, with emphasis on the aesthetic or scientific values
and focuses on both the protection of species and their connected natural environment:
natural features…which are of outstanding universal value from the aesthetic or
scientific point of view; geological and physiographical formations…which constitute
the habitat of threatened species of animals and plants of outstanding universal value
from the point of view of science or conservation; natural sites or precisely delineated
natural areas of outstanding universal value from the point of view of science...168
Aichi Target 11 visualised that by 2020, at least 17 per cent of terrestrial and inland water and
10 per cent of coastal and marine areas would be managed and conserved through ways
including protected areas. 169 This coverage goal is confirmed and specified in Sustainable
Development Goal (SDG) 14, which aims to conserve and sustainably use the oceans, seas and
marine resources for sustainable development. 170 SDG 14.5 further seeks that by ‘2020,
conserve at least 10 per cent of coastal and marine areas, consistent with national and
international law and based on best available scientific information’.171 As can be seen in Table
4.1, coastal States in the SCS still have not achieved the 10 per cent goal.172
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Table 4.1: Marine and terrestrial protected area coverage in the SCS
Coastal

Marine

Marine and

Terrestrial

Land area

States

protected area

coastal area

protected area

covered

coverage

covered

coverage

Brunei

0.2%

52km2

46.87%

2,794km2

Cambodia

1.44%

691km2

39.74%

72,527km2

China

5.48%

48,126km2

15.62%

1,461,913km2

Indonesia

3.06%

181,865km2 12.17%

231,946km2

Malaysia

3.31%

14,930km2

13.33%

44,205km2

The

1.74%

32,010km2

15.87%

47,412km2

Singapore

0.01%

0km2

5.55%

34km2

Thailand

4.37%

13,412km2

18.55%

96,035km2

Vietnam

0.56%

3,630km2

7.58%

24,994km2

Mainland

Philippines

Vietnamese scholar Vu Hai Dang gives a detailed discourse on the theme of SCS MPAs and
MPA networks in his book ‘Marine Protected Areas in the South China Sea’. 173 After a
thorough analysis of regional practices of MPAs in the SCS, three pragmatic options are
provided by Vu for establishing MPAs and MPA networks in the SCS step by step. The first
one is that coastal States could take initiatives to establish national MPAs and consider regional
environmental protection targets. The second option is to establish transboundary MPAs. For
MPAs established on agreed boundaries, enforcement of MPAs policies could only exist within
each State’s jurisdiction. For MPAs established within disputed areas, joint transboundary
MPAs could be considered. Thirdly, in areas where sovereignty disputes exist, differences
could be shelved and protection targets could be brought forward. In these areas, efforts could
be made to harmonise conservation rules. By doing this, each claimant State designates MPAs
under their own jurisdiction and implements those ‘harmonised’ protection rules. This
suggested method would require States to set aside their sovereignty claims for gaining more
concerted actions on marine environmental protection.174
From a practical perspective, the SCS region has made many efforts to designate areas for the
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Vu Hai Dang, above n 33.
Ibid, 236-42.
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purposes of marine environmental protection and biodiversity conservation. For instance,
ASEAN Heritage Parks (AHP) programme has been a long-term regional initiative to protect
precious marine ecosystems and valuable species. Vu advises that the AHP programme could
be strengthened by developing a more comprehensive regime, recognising achievements made
by well-managed parks and enhancing cooperation between China and ASEAN using this
format.175 At the same time, global mechanisms such as the Ramsar sites, World Heritage Sites,
as well as the Large Marine Ecosystems (Gulf of Thailand, SCS, Sulu-Celebes Sea and
Indonesian Sea are designated on the list), have been applied in this region.
Initially, the idea of setting up MPAs in the SCS was raised in the1990s. At that time, a proposal
to establish a marine peace park in the Spratly Islands was made.176 After almost thirty years,
there have not been any prominent regional practices to establish transboundary MPAs in a
large geographical area of the SCS. Yet, some progress has been made. The PEMSEA Manila
Declaration has emphasised enhancing mitigating defences of coastal and marine ecosystems
against climate change and improving carbon sequestration capacities of related habitats.177
These habitats include coral reefs, seagrass, wetlands and mangroves. Another regional
example would be small grants projects facilitated by UNEP and the international coral reef
action network. Similar regional practices could be synthesised into the future SCS MPA
regime as demonstration projects. The coastal States have increased their recognition and
willingness to establish MPAs in a relatively long run of practices, and they have made their
contributions to regional progress and anticipate more cohesive regional cooperation on this
topic in the future. Undeniably, unresolved disputes over territory and maritime delimitations
have been the hindrance to regional testing of this proposal. The proposal of cooperation on
MPAs in the SCS does not mean that coastal States must immediately establish cooperative
MPAs in disputed areas in the centre of the SCS but instead, this cooperative proposal can
happen and has occurred at different levels in different regional initiatives. Instances include
the China-Vietnam Agreement on Fishery Cooperation in the Beibu Gulf and the ASEAN
Heritage Park programme.178
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4.5.2 Domestic Practices of MPAs in China
To perform their obligations under international conventions of protecting and preserving the
marine environment and meeting the Aichi Targets, coastal States in the SCS have adopted
domestic law, regulations and plans and established MPAs. As explained earlier in section
4.2.4, domestic practices of MPAs in two coastal States (China and the Philippines) are selected
for their geographical and geopolitical conditions; their domestic practices are discussed in this
and the next section.
Implementation of international environmental protection conventions China currently hosts
49 Ramsar sites covering 4,112,423 hectares with 16 of them in coastal areas.179 Under the
World Heritage Convention, there are 19 natural sites and five mixed sites in China so far.
However, there have not yet been any natural sites in coastal areas.180
After its ratification of the Ramsar Convention in 1992, China established the Office for
Ramsar Convention Enforcement to lead the implementation work, under the management of
the State Forestry and Grassland Administration of China. China has emphasised the protection
of wetlands at different levels of law and regulations, including the Regulations of Natural
Protected Areas in 1994.181 A 1992 Amendment to the Marine Environmental Protection Law
requires the establishment of MPAs in coastal wetlands. 182 The 2002 Amendment of
Agriculture Law regulates the restoration of wetlands from cultivation. The 2008 Amendment
of Law on Prevention and Control of Water Pollution lists wetlands as one of the environmental
protection measures to ensure the safety of drinking water within catchment areas.183
Domestic regulations of MPAs Within the Chinese domestic legal framework, there are two
kinds of MPAs, natural protected areas and marine natural protected areas. Respectively, the
‘Natural Protected Areas Regulation of People’s Republic of China (Natural Protected Areas
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Regulation)’ 184 set up a natural protected area system in 1994, and the ‘Marine Natural
Protected Areas Regulation of People’s Republic of China (Marine Natural Protected Areas
Regulation)’ set up a marine natural protected area system in 1995, under the guidance of the
former. Both the natural protected areas and the marine natural protected areas system include
‘marine areas, coastal areas, islands and wetland… with special values of protection’.185
Specific projects of MPAs In the past, China has paid more attention to its protected areas on
land. Recent years have witnessed an expansion of protected areas in coastal and marine
regions in China. At the administrative level, China has incorporated a national strategy that
includes the concept of ‘ecological civilisation’. 186 The protection and preservation of the
ocean have been mainstreamed into policy papers in China. Existing MPA regulations and
systems, including regulations, policy-making, monitoring and compliance have facilitated the
implementation process, so as to better achieve the purposes.
China has made steady progress in establishing national MPAs. Up until now, there have been
42 MPAs at the national level. These MPAs are clustered around coastal and offshore areas. In
the SCS islands, there have been six MPAs at different administrative levels. They are Xisha
natural protected area for sula leucogaster of Hainan Province, Xisha aquaculture resource
protected area of Hainan Island, Zhongsha aquaculture resource protected area, Sansha Island
protected area for tropical marine life, national Xisha East Island protected area for genetic
resources of fish and Zhongsha Manbu Ansha (Walker Shoal) research base for fishery
reproduction.187
4.5.3 Domestic Practices of MPAs in the Philippines
The Philippines has been actively using MPAs as the main tool in marine environmental
protection and biodiversity conservation.188 Its primary goal of setting up MPAs in the 1980s
184

中华人民共和国自然保护区条例 [Regulations of Natural Protected Areas of People’s Republic of China]
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was to improve coral reef fisheries by habitat protection and reproduction enhancement.189
Through over thirty years of development, the Philippines now has 559 MPAs that have been
effectively managed. 190 MPA designers in the Philippines tend to scale them up beyond
individual MPAs and look for a ‘network of governance’. 191 The concept of ‘network
governance’ not only looks at ecological connections between individual MPAs but also is a
social and institutional collaboration between organisations and communities that form an
interactive network. Scholars concluded from successful experiences of MPAs in the
Philippines that two minimum requirements are essential. The first is that regulators of an MPA
have the right to limit or exclude users from the appropriation of specific resources; the second
is that authorities can control time and resource extraction. 192 During the process, early
stakeholder engagement is believed to be necessary for the enforcing process. As part of public
participation, the participation of higher education institutions and universities is suggested.193
The Philippines has paid much attention to its domestic legislative system of MPAs. Among
them, the legislative authority for MPAs is the 1992 National Integrated Protected Areas
System Act (NIPAS Act). This act employs a similar classification of MPAs and authorises the
Department of Environment and Natural Resources as the managing agency for integrated
protected areas system. 194 The NIPAS Act requires EIAs to be undertaken of activities which
are not included in the management plan of a particular protected area and an Environmental
Compliance Certificate shall be obtained before such proposed activities to be conducted.195
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4.5.4 Conclusion
From the above discussion and analysis of theories and practices, MPAs have proven to be an
important tool in marine environmental protection and have been frequently used in the SCS
region. The establishment of MPAs has been incorporated in many regional documents. To
promote better implementation of these commitments, supplementary measures including
regional mechanisms and communications at different levels have been taken. As concluded
in Vu’s research, legal regimes in China and the Philippines share similarities in the
establishment and management of an MPA, functional zoning, the restrictions on activities,
institutional arrangements of MPA management agencies, stakeholder participation, financial
methods and punishment of violations.196 As analysed by Vu, there have not been any regional
binding agreements on MPA designation in this region yet; instead, initiatives about MPAs and
the MPA network are demonstrated in soft law documents emerging from regional meetings.197
These documents and regional cooperative practices have displayed political will to
collectively establish and manage MPAs in the SCS region. These existing regional and
national practices could be better coordinated and enhanced in response to the urgent threat of
marine environmental degradation in the SCS.
4.6 National Biodiversity Strategies and Action Plans (NBSAPs) and National Reports
Submitted by SCS Coastal States and the Integrated Management Approach
4.6.1 Introduction
Article 6 of the CBD provides general measures for conservation and sustainable use. It
requires that:
Each Contracting Party shall, in accordance with its particular conditions and
capabilities:
(a) Develop national strategies, plans or programmes for the conservation and
sustainable use of biological diversity or adapt for this purpose existing strategies,
plans or programmes which shall reflect, inter alia, the measures set out in this
Convention relevant to the Contracting Party concerned…

conservation’, (2010) 24(2) Conservation Biology 537; Yunzhou Li and David L.Fluharty, ‘Marine protected area
networks in China: Challenges and prospects’, 2017 (85) Marine Policy 8.
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Under this article, CBD requires the submission of NBSAPs. This section reviews the NBSAPs
submitted by coastal States in the SCS, with a focus on the use of the integrated management
approach.
CBD capacity training modules define an NBSAP as an integrated, multi-sectoral, participatory
instrument for national biodiversity planning.198 An NBSAP, besides being an instrument, is
also a process through which contracting parties outline and address the threats to their
biodiversity and biodiversity resources.199 For contracting parties of CBDs, the development
and submission of their NBSAPs fulfil their obligations under article 6 of the CBD. CBD and
other biodiversity-related conventions, including the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES),200 provide standardised rules to achieve
objectives. Contracting parties, considering their particular conditions and capabilities, develop
NBSAPs accordingly. All the coastal States in the SCS are contracting parties to CBD201 and
they have submitted their NBSAPs and National Reports. Examples of incorporating the
integrated management approach, MSP/Spatial Planning, EIA and MPA/Protected Areas
included in their newest National Reports and NBSAPs submitted to CBD are listed in Table
4.2 below.
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Table 4.2: Examples of the incorporation of the integrated management approach, MSP/
Spatial Planning, EIA, MPA/ Protected Areas in National Reports and NBSAPs in the SCS
National Reports

NBSAPs

Brunei

EIA

MPA

Cambodia

EIA, Protected Areas

EIA, Protected Areas

China

EIA, Spatial Planning, Protected Areas

MPA

Indonesia

Spatial Planning. Protected Areas

MSP, MPA

Malaysia

Integrated Management Approach,

Integrated Management

EIA, Protected Areas, Spatial Planning

Approach, EIA, MPA

The Philippines

Protected Areas

MPA

Singapore

Integrated Management Approach,
EIA, Protected Areas

Thailand

Integrated Management
Approach, EIA, MPA

Vietnam

EIA, MPA

EIA, MPA

4.6.2 MSP
As can be seen from Table 4.2, China, Indonesia and Malaysia included marine spatial planning
in their National Reports and NBSAPs.202 In Malaysia, the local Sabah state Government has
prepared the Integrated Management Plan of the marine Tun Mustapha Park (TMP), including
a spatial conservation zoning plan.203 The TMP Zoning Plan is part of Malaysia’s participation
in the Coral Triangle Initiative. The TMP Zoning Plan develops four zones:
(1) preservation zone, where all extractive activities are prohibited.
(2) community managed zone; where non-destructive small scale and traditional
fishing activities are allowed.
(3) multiple-use zone, where non-destructive and small-scale fishing activities and
other sustainable development activities, including tourism, are allowed. And
(4) commercial fishing zone, where all fishing activities are allowed.
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The TMP Zoning Plan has considered biodiversity and cost features, taking fishing
communities and tourism into consideration. Its preservation consideration represents coral
reefs, seagrass, mangroves, and the unique habitats of other species, including turtles and
dugongs.204
As another example of implementing spatial planning in the conservation of biodiversity,
Indonesia aims at the consolidation of institutions and its capacity for spatial planning in
supporting the implementation of biodiversity conservation. 205 The Indonesian National
Development Planning Agency published the Indonesia Climate Change Sectoral Roadmap in
2013, which marked spatial planning and management planning of marine coastal and small
islands as one activity of a long-term development plan in the marine and fisheries sector.206
4.6.3 EIA
In order to minimise the impact of human activities on biodiversity, the implementation of
EIAs in Brunei is adopted as a national strategy. EIA is required for all development projects
to ensure environmental safety and health. Brunei has procedures and regulations for EIA in
its 2016 Environmental Protection and Management Order. 207 Malaysia strengthens the
biodiversity component of the EIA process to incorporate biodiversity conservation into
national and State development planning and sectoral policies and plans.208 Vietnam strictly
reviews EIA of all development projects that might have negative impacts on areas with high
biodiversity, particularly protected areas.209 Both Malaysia and Vietnam emphasise post-EIA
enforcement and evaluation.210 China has integrated biodiversity into EIA of major projects,
regional planning and strategic planning, and has carried out ecological restoration
responsibilities.211
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4.6.4 MPAs
Together with its relevant working group documents,212 the CBD has established protected
areas as one of the key mechanisms for marine conservation.213 By performing their duties of
establishing MPAs, contracting parties, which are also member States of UNCLOS, can fulfil
the obligation under article 192 of UNCLOS.214
Brunei includes the establishment of the network of protected areas into its mission for NBSAP.
Its research and development create both in-situ and ex-situ demonstration sites comprising
representatives of the biological diversity ecosystems found in marine protected areas and
protected coral reefs. 215 Indonesia adopted Law No. 5/1990 on Conservation of Biological
Resources and Ecosystems regulating ecosystems conservation and species, especially in
protected areas.216 Thailand has established a Technical working group on protected areas to
conduct gap analyses on protected areas, and it prioritises areas needing biodiversity
management and protection. 217 Vietnam made Decision No. 742/QD-TTg in 2010 for the
approval of the planning of a marine protected areas system by 2020.218
4.6.5 Conclusion
These examples of goals and achievements of the implementation of the integrated
management approach in the NBSAPs of SCS States have demonstrated several points. Firstly,
the development and submission of NBSAPs and National Reports have been consistently
completed among the SCS coastal States. Secondly, the SCS coastal States have recognised
the implementation of the integrated management approach as a significant tool in the
conservation of biodiversity and in performing their obligations under CBD. Thirdly, the wellestablished NBSAP mechanism under CBD can thus be used as a bottom-up approach in
regional conservation of biodiversity based on the national efforts and practices by SCS coastal

212

CBD, Marine and Coastal Biodiversity: Review, Further Elaboration and Refinement of the Programme of
Work, Report of Ad hoc Technical Expert Group on Marine and Coastal Protected Areas,
UNEP/CBD/SBSTTA/8/INF/7, (10-14 March, 2003) 11, para 30.
213
Nilufer Oral, Regional Co-operation and Protection of the Marine Environment Under International Law:
Black Sea (Brill, 2013) 44.
214
Ibid, 145.
215
Biodiversity Research and Innovation Centre, Ministry of Industry and Primary Resources of Brunei
Darussalam, National Biological Resources (Biodiversity) Policy and Strategic Plan of Action (2015) 3 and 12.
216
Indonesia 5th National Report to CBD, above n 205, 37.
217
Office of Natural Resources and Environmental Policy and Planning Ministry of Natural Resources and
Environment of Thailand, Master Plan for Integrated Biodiversity Management B.E. 2558 – 2564 (2015-2021)
(2016) 31.
218
Vietnam National Biodiversity Strategy to 2020, Vision to 2030, above n 39, 125.

160

States. Consistent domestic practices across the region has made future cooperation, which
could include conducting transboundary EIAs and establishing transboundary MPAs, more
possible and viable.
4.7 Conclusion
To answer research questions about the implementation of the integrated management
approach, this Chapter first examined the integrated management approach and one of its
specific adaptations, the ICZM approach. The traditional zonal approach is based on two
principles, the principle of sovereignty and the principle of freedom of the seas, which depends
primarily on political boundaries delimited by States. As the traditional zonal approach cannot
consider the mobility and interconnectedness of the ocean or the political boundaries at sea,
the integrated management approach emerged as a response. It considers the dynamic nature
of the ocean and the increasing urgency of marine environmental protection. It effectively
promotes transboundary cooperation in a regional cooperation setting by uniting different
maritime zones based on their ecological, biological and maritime features. This concept is
fundamental when States intend to cooperate in areas where unsolved territorial and maritime
disputes exist. In practice, the integrated management of coastal areas has been a focus of
domestic and regional practices. International agreements or initiatives including CBD and
Chapter 17 of Agenda promote the implementation of integrated coastal management. In the
SCS, PEMSEA has been promoting the implementation of integrated coastal management and
sustainable use of resources generated in coastal areas through its ICM project in coastal cities
of partnering States.
This Chapter then studied three commonly used tools in implementing this approach: MSP,
EIA and MPAs. These three tools together weave a network for coastal States to achieve goals
for marine environmental protection. Specifically, MSP focuses on the distribution of marine
and coastal space between different users and user groups and the environment, aiming to
mitigate conflicts between them from both temporal and spatial perspectives. EIAs, together
with SEA, set out to evaluate possible negative impacts on the marine environment. These
negative impacts should be taken into consideration in the subsequent decision-making
processes, and relevant modifications to the original plans and monitoring activities should be
made accordingly. Among the three tools, establishing MPAs is the one with the most detailed
requirements and implementing guidelines. MPAs are also commonly used in different
countries and regions as the most critical tool for environmental protection and conserving
161

biodiversity. In the SCS, coastal States have put MSP, EIAs and MPAs into practices, with
their national regulations, NBSAPs and national reports under CBD as typical instances of
actions.
Marine environmental protection has been described as ‘low hanging fruit’ among possible
cooperative programmes and strategies amid sensitive regional geopolitics.219 In the case of
the SCS region, transboundary implementation, or regional implementation of any of the three
tools has not been an easy task due to territorial and maritime disputes. Over the years, some
regional practices have taken place among bordering States, but these activities have been
fragmented. With the regional and domestic practices on the implementation of the integrated
management approach in ocean governance, the crucial question is how to coordinate and
harmonise the existing implementation activities.220 Notably, one of the characteristics shared
by the three marine environmental protection tools is the critical participation of the scientific
community, as an effective and thorough implementation of the integrated management
approach in ocean governance requires adequate and reliable scientific knowledge. 221
Therefore, the SCS region can make good use of existing networks among the scientific
community and promote more collaboration within and beyond the scientific community and
subsequently the network of practitioners. Simultaneously, this calls for a better-organised
decision making mechanism, which considers the participation of the public and the scientific
community and capacity-building programmes for practitioners. Chapter 5 will examine and
analyse regional practices relating to marine environmental protection in the SCS. With
discussions in both Chapters 4 and 5 about the implementation of the integrated management
approach and regional cooperative practices on marine environmental protection, section 7.4.2
therefore will recommend collaboration between regional and international organisations on
capacity-building programmes of MSP, EIA and MPAs.
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Chapter 5
Regional Cooperative Practices Relating to Marine Environmental Protection in the
South China Sea
5.1 Introduction
The previous Chapter analysed the implementation of the integrated management approach and
three commonly used ocean management tools, marine spatial planning (MSP), environmental
impact assessment (EIA) and marine protected areas (MPAs), including their applications in
the South China Sea (SCS). The conclusion of the last chapter calls for regional capacitybuilding programmes in the SCS region for practitioners of these three tools, which requires
investigation of capable regional organisations to facilitate programmes as such. To follow up
with research questions posed in this thesis, this Chapter will examine regional cooperative
practices relating to marine environmental protection in the SCS and how they have evolved.
In this Chapter, the Coordinating Body on the Seas of East Asia (COBSEA), Partnerships in
Environmental Management for the Seas of East Asia (PEMSEA), related projects under the
Association of Southeast Asian Nations (ASEAN), especially the ASEAN Heritage Park (AHP)
programme and the cooperation between ASEAN and China will be analysed as critical
regional cooperative programmes and bodies for marine environmental protection. The
Mekong River Commission (MRC) and the Lancang-Mekong Cooperation (LMC) will be
discussed as examples of transboundary cooperation. These SCS initiatives have made their
contribution to regional cooperation on marine environmental protection, and some lessons can
be learned from these experiences to make adjustments to the existing practices on marine
environmental cooperation in the SCS. At the same time, existing regional initiatives have
formed the basis for future cooperation on marine environmental protection.
5.2 Coordinating Body on the Seas of East Asia (COBSEA)
COBSEA was created as an intergovernmental mechanism to manage the implementation of
the Action Plan for the Protection and Sustainable Development of the Seas of East Asia (East
Asian Seas Action Plan).1 Adopted in 1981 and later amended in 1994, the East Asian Seas
1

UNEP, 'Action Plan for the Protection and development of the marine and coastal areas of the East Asian Region'
(1983) UNEP Regional Seas Reports and Studies No. 24 (UNEP, 1983) (‘East Asian Seas Action Plan’); as
updated in 1994 to East Asian Seas Action Plan for the Protection and Sustainable Development of the Marine
and Coastal Areas of the East Asian Region, UNEP(OCA)/EAS IG5/6, annex iv.
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Action Plan was adopted as one of the Regional Seas Programmes (RSP) of the United Nations
Environment Programme (UNEP).2 UNEP acts as the Secretariat of COBSEA.
5.2.1 The RSP of UNEP in the Seas of East Asia
In 1972, UNEP was established to serve as a focal point for environmental action and
coordination within the UN system.3 The RSP was launched in 1974. The development of RSP
in multiple regions in the world coincided with the Third United Nations Conference on the
Law of the Sea (UNCLOS III), consequently, it reflected the content of Part XII of United
Nations Convention on the Law of the Sea (UNCLOS) and the regional approach recognised
in Part IX of UNCLOS.4 Currently, UNEP directly administers seven RSPs, including the East
Asian Seas. With these many regions covered under its general framework, UNEP RSP
prioritises its role as ‘one of the most globally comprehensive initiatives for the protection of
marine and coastal environments’.5 Some regions, including the Mediterranean Sea and the
Caribbean Sea, which will be discussed later in Chapter 6, have concluded regional legally
binding conventions and protocols for marine environmental protection.6 In the East Asian
Seas, a more accepted approach is the use of soft law instruments to ensure flexible actions and
broader participation by coastal States. This correlates with what is commonly known as ‘the
ASEAN Way’, which can be summarised as a non-confrontational, consensus building,
informal and non-binding way of dealing with regional issues. 7
Under UNEP's auspices, the initiating countries for COBSEA were Indonesia, Malaysia, the
Philippines, Singapore and Thailand, who were also the five founding member States of
ASEAN in the late 1960s.8 Cambodia, China and Vietnam joined this regional initiative in
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1994.9 UNEP has provided critical assistance in the development and implementation of the
East Asian Action Plan in three ways: (1) intellectual and technical inputs, (2) financial support
and (3) and institutional support.10 In the preparation phase, UNEP invited regional experts and
hosted various meetings for collecting baseline statistics and data, to form a better
understanding of the marine environmental situation in the East Asian Seas. 11 Regional
knowledge and inputs from regional experts have always been emphasised under the East
Asian Action Plan. One instance is the establishment of the Regional Scientific and Technical
Committee (RSTC) as one of its institutional bodies under the project Reversing the
Environmental Degradation Trends in the South China Sea and Gulf of Thailand (UNEP-GEF
SCS Project). 12 Combating marine litter has been a significant component of COBSEA’s
undertakings. To encourage more active cooperation on marine and pollution management,
scholars have suggested tangible pollutants, including disposable plastics to be the focus of
work, for the fact that they transcend borders and could be of more concern to coastal States.13
The COBSEA Regional Action Plan on Marine Litter (COBSEA RAP MALI) was first
adopted in 2008.14 It has been further revised and developed to better tackle marine litter issues
in 2018 and 2019.15 In 2019, a revision of the COBSEA RAP MALI was officially adopted at
an Intergovernmental Meeting of the COBSEA.16 Section 7.5.1 of Chapter 7 will discuss the
2019 COBSEA RAP MALI and recommend its possible scaling-up in the SCS in more detail.17
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5.2.2 The development of COBSEA
With the fast development of global marine environmental protection, the participating States
of COBSEA made the decision to revise the East Asian Seas Action Plan at the 1994 COBSEA
Intergovernmental Meeting.18 There were two objectives for the revision: the expansion of
participating Parties and the demand for the long-term strategy to be ‘problem-oriented and
management-driven’ with an integrated approach, seeking to achieve the goal of ‘an actual and
real improvement in coastal and marine environmental quality’.19 In the preparatory process of
the expansion of State participants, countries, which were not parties to COBSEA at the time,
attended the most recent intergovernmental meetings as observers to better facilitate the
inclusion of the wider East Asian Seas region.20
The transformation of concepts for marine environmental protection is reflected in the
renaming of the revised East Asian Seas Action Plan adopted in 1994. Compared with the 1981
version, the 1994 version of the East Asian Seas Action Plan added ‘sustainable’ (development)
in its title, 21 reflecting the historical development of the conclusion of the Convention on
Biological Diversity (CBD) and the 1992 United Nations Conference on Environment and
Development (UNCED) in Rio de Janeiro.22 Influenced by Chapter 17 of Agenda 21, the 1994
revision emphasised the integrated approach in marine and coastal environmental protection.23
Other updates in the 1994 revision of the East Asian Seas Action Plan can also be observed.
First, the emphasis on the role of scientific activities.24 Second, the role of monitoring and EIAs
and other area-based approaches, including MPAs, especially the emphasis on long-term
effects of climate change.25 Similar attention was also paid to improving spatial planning later
in the New Strategic Direction for COBSEA (2008-2012). 26 Third, the importance of
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cooperation among States, in particular when dealing with migratory species, was raised.27 To
be specific, COBSEA encouraged a regional cooperative mechanism for the protection of
migratory marine species. 28 Fourth, the intention to create regional standards in quality
assurance was included.29 Fifth, the creation in regional and subregional institutions to enhance
coordination at different levels, for instance, a scientific or technical coordinator to be
appointed.30 These developments in the East Asian Seas Action Plan in 1994 considered the
new trends in marine environmental protection at that time, which included sustainable
development, the integrated management approach and the important role of science.
Nevertheless, since the last update of the East Asian Seas Action Plan’s regional and
international conditions, including ecological, geopolitical and institutional conditions, an
update of the East Asian Seas Action Plan is necessary in order to better guide regional actions
relating to marine environmental protection and the conservation of biodiversity.
5.2.3 Funding for COBSEA
In terms of COBSEA’s funding, the East Asian Seas Trust Fund was set up upon the adoption
of the East Asian Seas Action Plan in 1981. The East Asian Seas Trust Fund follows the UN
financial rules and the terms of reference in the East Asian Seas Action Plan agreed by member
States.31 According to their own fiscal situations, each member State has made their pledges of
contribution to the East Asian Seas Trust Fund. The current breakdown for the scale of
contribution to the East Asian Seas Trust Fund is as follows (Table 5.1).32 China, Indonesia,
the Philippines and Thailand, as significant participants in the region and as fast-developing
powerhouses, together contribute more than 60 per cent of the Trust Fund.
Since its inception, UNEP has been a major financial sponsorship source, both in cash and inkind, to the East Asian Seas Trust Fund. As UNEP serves as the Secretariat of COBSEA, it is
in charge of maintaining the East Asian Seas Trust Fund. According to COBSEA’s report,
UNEP's contribution is expected to cover the necessary cost of staffing and the operation of
the East Asian Seas Regional Coordinating Unit. In later stages of operation, the East Asian
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Seas Trust Fund has not become a self-sufficient financial mechanism.33 To achieve its goal of
being self-sufficient, proposals for sustainable financial resources and modifications to the
proportions of States’ contributions have been raised. Member States discussed three options
for the scale of contributions to the trust fund during the COBSEA Intergovernmental Meeting
in 2013. Member States to COBSEA, as shown in Table 5.2, agreed to consult domestically on
increasing contributions to the COBSEA Trust fund.34 These current contributions can only
support COBSEA to run at a minimum level, for both the implementation of the East Asian
Seas Action Plan and its Secretariat services.35 As COBSEA is operated within the UN system,
its personnel, financial and institutional flexibility is limited. However, its status as a UNEP
regional platform gathers more political will from member States. In the foreseeable future,
COBSEA will keep its status as a regional body under UNEP. In this sense, its financial
sustainability will be a continuous issue. Methods including project-oriented financial
support36 and closer collaboration with other regional international organisations can be taken
into consideration.
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Chen, above n 10,191.
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Table 5.1: State contribution breakdown to the East Asian Seas Trust Fund
Country

Percentage

Pledges for 2013 (US Dollar)

Cambodia

3.2

5,000

China

19.4

30,000

Indonesia

12.9

20,000

Republic of Korea

9.7

15,000

Malaysia

12.1

18,700

The Philippines

16.2

25,000

Singapore

6.5

10,000

Thailand

13.5

20,900

Vietnam

6.5

10,000

Total

100

154,600

Table 5.2: Proposed member State contribution at the 2013 COBSEA Intergovernmental
Meeting
Country

Percentage

Pledges for 2013 (US Dollar)

Cambodia

4.4

15,000

China

17.7

60,000

Indonesia

11.8

40,000

Republic of Korea

17.7

60,000

Malaysia

11.1

38,000

The Philippines

14.7

50,000

Singapore

5.9

20,000

Thailand

12.3

42,000

Vietnam

4.4

15,000

Total

100

340,000
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5.2.4 Strategic Direction for COBSEA
COBSEA updates its implementation strategies by publishing Strategic Directions for
COBSEA. The New Strategic Direction for COBSEA (2008-2012) 37 focused on national
capacity-building for member States in achieving commitments demonstrated in COBSEA
documents and to be more self-reliant on regional environmental issues. In accordance with
this goal, UNEP has decreased its funding scale. However, member States have not increased
their contributions or donations accordingly. 38 COBSEA set three thematic areas for
implementation at a later stage: marine and land-based pollution, coastal and marine habitat
conservation and management and response to coastal disasters. Four strategies were raised
accordingly, including information management, national capacity-building, strategic and
emerging issues as well as regional cooperation. COBSEA intended to establish a COBSEA
Coordinating Centre for information, data and statistics exchange in the region. COBSEA
believed that the collection of regional information would make better identification of gaps
possible. 39 The New Strategic Direction for COBSEA (2008-2012) regarded stakeholder
community participation as important; the private sector and non-governmental organisation
(NGO) community, with their expertise in relevant fields, could contribute significantly to
regional guidelines and the coordination process. 40 As for participation methods, observer
status for the private sector and non-governmental organisations was suggested by COBSEA
in this context.41
The latest update on the Strategic Directions for COBSEA is the COBSEA Strategic Directions
2018-2022. The COBSEA Strategic Directions 2018-2022 sets out to support participating
countries in meeting the ocean-related Sustainable Development Goals (SDGs). 42 It further
prioritises land-based pollution (including marine litter, nutrients and wastewater), and coastal
and marine planning and management as COBSEA’s two substantive themes. 43 In line with
this new development in combating marine litter, later in September 2018, UNEP and
COBSEA announced a project to combat marine litter and plastic pollution in Southeast Asia
by reducing marine litter and addressing the management of the plastics value chain in
37

COBSEA, New Strategic Direction for COBSEA (2008-2012), above n 26.
Ibid, para 15-6.
39
Ibid, para 19.
40
Ibid, para 91.
41
Ibid, para 23.
42
COBSEA, COBSEA Strategic Directions 2018-2022 (2018) (COBSEA, 2018) para 15.
43
Ibid, sections 2.1 and 2.2.
38

170

Southeast Asia (SEA Circular Project).44 This four-year project deals with plastic leaks from
waste management systems. Stakeholders that participate in the plastic value chain will be
involved. This project is innovative in using market-based solutions and regulatory and fiscal
incentives to guide product manufacture and consumption actions, which responds to SDG 12,
‘ensure sustainable consumption and production patterns’.45
To keep up with new developments in the prevention and mitigation of marine litter, COBSEA
worked on revising its regional action plan on marine litter. The revision of the COBSEA RAP
MALI guided the implementation of this regional action plan with six principles and one
approach in marine environmental protection, including the precautionary principle and the
ecosystem-based approach.46 Two highlights in the revision of the COBSEA RAP MALI are
to be noted: (1) the proposal of establishing a working group on marine litter and (2) the
development of COBSEA institutional framework, including possible future Regional Activity
Centres (RACs) and knowledge management efforts. 47 The COBSEA Strategic Direction
2018-2022 also discusses the possibility of exploring the establishment of Regional Centres of
Excellence hosted by member States, learning from the models of RACs in other regional seas,
as previously illustrated in paragraph 63 of the 1994 East Asian Seas Action Plan. 48 In
November 2019, the UNEP Ad Hoc Open-Ended Expert Group on Marine Litter and
Microplastics adopted Guidelines for the Development of Action Plans on Marine Litter. These
guidelines instruct decision-makers on institutional arrangements, stakeholder participation,
resource mobilisation and the importance of having regional action plans on marine litter.49
Apart from the endorsement of the two abovementioned substantive themes, the COBSEA
Strategic Directions 2018-2022 also raises an overarching governance theme. The COBSEA
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Strategic Directions 2018-2022 points out that the East Asian Seas Action Plan has not been
updated since 1994 and has not considered recent global policy developments or relevant
United Nations Environment Assembly (UNEA) Resolutions or Decisions. Furthermore, the
East Asian Seas Action Plan has also failed to keep up with regional marine environmental
needs. Having considered this, the Strategic Directions 2018-2022 aims at ‘leveraging
COBSEA as an intergovernmental policy mechanism towards planning, implementation and
tracking of delivery of ocean-related Sustainable Development Goals’, especially ‘in line with
the global Regional Seas Directions 2017-2020’.50
As the steering body of the East Asian Seas Action Plan under the UNEP RSP, COBSEA has
advantages in harnessing global and regional resources to combat marine environmental
degradation, with a focus on marine pollution. Taking this into account, if in the future a
regional stewardship body leading marine environmental protection activities in the SCS
region is proposed, to revitalise and expand the mandates of COBSEA might be a more
reasonable choice for coastal States in the SCS, compared to establishing a new overarching
regional organisation. Chapter 7 will provide detailed discussion of the specification of roles
and the scaling up of projects of COBSEA, focusing on the COBSEA RAP MALI and its
institutional arrangements.51
5.2.5 UNEP-GEF SCS Project
5.2.5.1 UNEP-GEF SCS Project institutional arrangements
The UNEP-GEF SCS Project was initiated as a request from COBSEA to UNEP, seeking GEF
assistance. Subsequently, COBSEA had analysed, reviewed, and endorsed relevant proposals
for the UNEP-GEF SCS Project. Later in its implementation phase, the East Asian Seas
Regional Coordinating Unit reported to COBSEA. Due to these close links and participation
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of COBSEA in the UNEP-GEF SCS Project, this study is including the UNEP-GEF SCS
Project under the discussion on COBSEA in this Chapter.52
The UNEP-GEF SCS Project was approved for implementation in 2001 and completed in
2009.53 UNEP was in charge of the implementation of this project. GEF participated in the
UNEP-GEF SCS Project to serve a ‘catalytic role’ in facilitating participating States' cofinancing for sustainable management of the international waters environment. 54 The
implementation of the UNEP-GEF SCS Project followed the Strategic Action Programme for
the South China Sea (SCS SAP).55 The SCS SAP was designed to include (1) a targeted and
costed programme of action and a recommended framework for improved regional cooperation
in the SCS for the management of the environment; (2) a series of national and regional
management plans for specific habitats and issues; (3) nine demonstration management
activities at sites of regional and global significance and (4) pilot activities relating to
alternative remedial actions to address priority transboundary pollutants and adopting water
quality objectives and standards.56 At the national level, the key issues included analyses and
reviews, management of demonstration activities; while at the regional level, the harmonisation
and coordination of national-level actions were the main tasks.57 In addition, the UNEP-GEF
SCS Project set out with the ambition of assisting participating countries in meeting their duties
and obligations under multiple international conventions on the conservation of the marine
environment and biodiversity.
GEF defined the term ‘transboundary’ as ‘the causes of environmental degradation that operate
at a distance from the site of impact.’58 Based on the Transboundary Diagnostic Analysis
(TDA), the activities that the UNEP-GEF SCS Project was going to conduct were divided into
four major components: (1) habitat degradation and loss; (2) overexploitation of fisheries in
the Gulf of Thailand; (3) land-based pollution and (4) project coordination and management.
52
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For habitat conservation, the UNEP-GEF SCS Project selected four priority habitats:
mangroves, non-oceanic coral reefs, seagrasses and wetlands. To achieve better
implementation, under each principal component, there were some detailed sub-components.59
The UNEP-GEF SCS Project endeavoured to ‘create an environment at the regional level, in
which collaboration and partnerships in addressing environmental problems of the SCS,
between all stakeholders, and at all levels are fostered and encouraged, and to enhance the
capacity of the participating governments to integrate environmental considerations into
national development planning’.60 To monitor and evaluate the effective implementation of the
UNEP-GEF SCS Project, necessarily, indicators and milestones were provided for measuring
outcomes.61
One precondition of coastal States’ participation in the UNEP-GEF SCS Project, as well as
other regional cooperative projects, is that the undertaking will not imply any recognition of
territorial or maritime delimitation claims. Against the geopolitical background that the SCS is
a flashpoint for territorial and maritime delimitation disputes, States share the understanding
that final resolution of those disputes is not a precondition for them to carry out cooperative
projects and in turn, cooperation in less sensitive fields could in a sense promote regional
confidence-building. To avoid problems in this regard, excluding disputed areas in geographic
scope is a sensible and essential choice. At the very beginning of the UNEP-GEF SCS Project
Document, one note about disputed areas was made: ‘[n]o activities shall be undertaken under
this project in disputed areas of the South China Sea, nor shall issues of sovereignty be
addressed directly or indirectly through project activities.’62 This notion has been commonly
acknowledged in regional cooperative projects conducted under the UNEP-GEF SCS Project.
As can be seen from the figures provided in the UNEP-GEF SCS Project Final Report, States
have Inter-Ministry Committees and National Technical Working Groups (NTWG) at the
national level. At the sub-national level, Specialised Executing Agencies (SEAs) are the direct
agencies that deal with the six priority actions mentioned above. These are East Asian Seas
Regional Coordinating Unit (EAS/RCU), Project Coordinating Unit, Regional Scientific and
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Technical Committee (RSTC) and Regional Working Groups at the regional level. Accordingly,
these six Regional Working Groups are specifically in charge of the six priority actions.63

Figure 5.1: UNEP-GEF SCS Project Management Framework 164
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Figure 5.2: UNEP-GEF SCS Project Management Framework 265

Figure 5.3: UNEP-GEF SCS Project Management Framework 366
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Figure 5.4: UNEP-GEF SCS Project Management Framework 467
At the regional level, the bodies responsible for the implementation were Regional Working
Groups. These Regional Working Groups oversaw the compliance status of the Project
Document. As regional bodies, they had the capacity and responsibility to prioritise actions
concerning regional and transboundary concerns. Officials who chaired national committees
were members of Regional Working Groups. Regional experts in respective fields joined these
groups to provide expert support. The Regional Working Groups' main tasks included
developing criteria for the selection of demonstration sites, the oversight of data and
information gleaned at the national level, and recommending future actions to RSTC.68
RSTC was designed to provide direct scientific and technical advice to the Project Steering
Committee for decision-making and was set up as the counterpart of NTWGs at the regional
level, with regional experts' participation to provide technical and scientific support. As leading
officials in each Regional Working Groups took up seats in RSTC, advice and proposals from
Regional Working Groups could be collected by these representing officials and transmitted to
the RSTC. Leading officials in the NTWGs also participated in the RSTC.
The design and institutional arrangements of the UNEP-GEF SCS Project aimed to benefit
both the participating States and the whole region. For member States, the marine environment
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under national jurisdiction could be better preserved and capacities in combating marine
environmental challenges would be enhanced. On the other hand, the SCS region as a whole
could benefit from the solutions of transboundary maritime problems and harmonise regional
approaches and regulations. With these expectations, the UNEP-GEF SCS Project launched
one of its flagship activities, the Demonstration Sites program. It selected demonstration sites
on the basis of regional criteria, which were expected to demonstrate good management models
and practices for marine environmental management in areas of the SCS.69 The cost of all
Demonstration Site activities accounted for 48 per cent of the whole project's cost, which
reflected the high attention given to this Demonstration Site programme.70
GEF has worked closely with COBSEA in two regional programmes after the completion of
the UNEP-GEF SCS Project. The first one was the project, Implementing the Strategic Action
Programme for the South China Sea, whose aims were to address the habitat, land-based
pollution and regional coordination components in the SCS. Cambodia, China, Indonesia, the
Philippines and Vietnam took part in this programme. This programme could be regarded as
an extension of the UNEP-GEF SCS Project, as both components focus on the restoration and
conservation of important habitats (mangroves, coral reefs, seagrass and coastal wetlands), as
well as the enhancement of regional and national integration and coordination.71 The second
one was the project, Establishment and Operation of a Regional System of Fisheries Refugia
in the South China Sea and Gulf of Thailand, which covered the fisheries component of the
SCS SAP for the UNEP-GEF SCS Project.72 Cambodia, Indonesia, the Philippines, Thailand,
Malaysia and Vietnam participated in this project. The implementing agency was the Southeast
Asian Fisheries Development Centre (SEAFDEC). Similarly, this project could be viewed as
an extension to the fishery section of the UNEP-GEF SCS Project. It identified problems and
management issues in targeted subregions and worked on information dissemination.
5.2.5.2 UNEP-GEF SCS Project Transboundary Diagnostic Analysis (TDA)
Conducting TDA is a baseline action that defines regional and national starting points of
ambitious marine environmental protection projects. TDA usually provides a situation analysis
of cross-boundary pollution and destruction of habitats in the relevant region. Before the
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conclusion and implementation of the UNEP-GEF SCS Project, a TDA was prepared. In the
SCS TDA, seven countries’ situations were analysed. The SCS TDA focused on the
biophysical and socio-economic settings of the SCS, the status of habitats, overexploitation of
marine living resources and pollution, as well as sources and causes of these problems. During
the preparation stage of the UNEP-GEF SCS Project, each participating State nominated a
national focal point from ministries in charge of the environment. The responsibilities of these
national focal points were to submit reviews for national priorities of marine issues and
problems. Regional experts and national representatives from focal points examined these
reports. Results gathered formed a final TDA and an SCS SAP draft.73 The SCS TDA provided
useful data and information for relevant study so that State actions could best suit the actual
situation of the marine environment. For instance, it identified mangroves and coral reefs as
the two principal issues and the UNEP-GEF SCS Project later listed mangroves and coral reefs
as two out of its four prioritised habitats of conservation.
The TDA further recognised four root causes of environmental degradation in the SCS. They
were:
(1) The rapid growth in coastal populations, up to twice the national average in some cases.
(2) The rapid economic growth experienced over the past decade.
(3) The pace of industrialisation.
(4) The influence of the globalisation of trade.74
According to the SCS TDA, high population density in the coastal region was a major cause
of environmental degradation. As analysed in Chapter 2, the fast pace of urbanisation has left
coastal regions under heavy pressures to extract resources with associated pollution to the
coastal and marine environment. Tourism, fishing activities and oil exploration and
exploitation were the main economic driving forces, which stimulated continuous settlement
in coastal regions. At the time when the TDA was conducted, there had not been a regional
coordinating framework, and many of the national actions were duplicated and overlapped with
one another. This understanding added to the necessity of having a regional coordinating body
to lead marine environmental protection activities. The SCS TDA results provided important
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guidance for coastal States for work arrangements and prioritising urgent needs in combating
marine environmental degradation.75
5.2.6 Conclusion
The building and enhancement of regional knowledge and expertise. There has been close
collaboration between scientific and technical communities and decision makers in COBSEA,
with the GEF-UNEP SCS Project being an example examined above in this section. At the
same time, the independence of scientists was maintained and sufficiently supported. COBSEA
has utilised local knowledge to ensure the practicability of action plans and created the
integration of local scientific and technical data into the decision-making process. 76 COBSEA
has established a Regional Task Force-Legal to review existing regional domestic regulations
of relevance and to provide baseline information for future actions. Intense stakeholder
participation has taken place throughout the process, including local government officials, local
communities and private sector organisations, and a network of regional participants
participating in safeguarding their immediate interests. COBSEA has tried to established
regional and national online databases.77 As COBSEA aspires to be a regional platform for
policymaking and a cohort to disseminate essential statistics and information practically, the
accessibility and availability of its documents are of great importance.78
Institutional arrangements and operating mechanism. The GEF-UNEP SCS Project
established six working groups on critical environmental issues in the SCS, with reporting and
decision making arrangements that included scientists to ensure the implementation and
outcomes were scientifically and technically sound.
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stakeholder engagement and participation in the implementation of the GEF-UNEP SCS
Project. In particular, the GEF-UNEP SCS Project focused on the processes of stakeholder
participation and coordination at every level, to synergise and complement different projects
and government agencies. Its management framework permits inter-country and intra-country
interactions and networking between experts in all implementing and executing activities.80
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However, these beneficial institutional arrangements were not kept or reapplied after the
completion of the GEF-UNEP SCS Project.
Communication and collaboration with international and regional organisations. For
instance, the participation of other international organisations in relevant areas, GEF Small
Grants programmes 81 and SEAFDEC and ASEAN’s participation in the Fisheries Refugia
programme,82 have provided expertise in the implementation of COBSEA’s programmes. For
availability and sustainability of financial and professional coordination and support, closer
collaboration and cooperation with other international and regional organisations and
programmes should be sought by COBSEA in future activities.
Financial resources. According to UNEP’s evaluation of the financial status of COBSEA,
UNEP contributions and East Asian Seas Trust Fund have not been able to fund the staffing
and operation of the East Asian Seas Regional Coordinating Unit. 83 To achieve steady
operation of daily maintenance and core activities of COBSEA, including coordination,
networking and quality control, country contributions to the East Asian Seas Trust Fund need
to be sustained. Currently, country contribution scales are modest and voluntary on the part of
States. According to updated State economic status, adjustments to the scale of contributions
can be made, and project-based contributions could be another method to ensure the smooth
implementation of COBSEA projects. For instance, in the discussion of establishing RACs
within the COBSEA framework in the future, the East Asian Seas Trust Fund will not fund the
RACs except for express funds provided by participating countries or other donors. RACs are
expected to leverage project funding from donors.84 This project-based contribution model can
secure specific contributions for particular activities; however, COBSEA is still struggling with
operation and management expenses, as the current contributions from member countries are
the budgets for the minimum level of implementation of the East Asian Seas Action Plan and
the Secretariat services that COBSEA provides. If COBSEA aims to expand its mandate in the
future, extra financial support and contributions from member States are critical. COBSEA,
being a regional platform for marine environmental protection within the UNEP RSP, it is
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difficult for it to opt out of the UN system. Member States can volunteer to host some COBSEA
projects or COBSEA can expand and develop new collaboration with international and regional
organisations, which have relevant mandates and visions to get some project-based funds for
implementation.85
5.3 Partnership in Environmental Management for the Seas of East Asia (PEMSEA)
5.3.1 Introduction
The establishment of PEMSEA was based on the results of a United Nations Development
Programme (UNDP) and GEF pilot project Building Partnerships for Environmental Protection
and Management in the East Asian Seas Plan (1994-1999).86 PEMSEA was initiated with the
undertaking to ‘foster and sustain healthy and resilient coasts and oceans, communities and
economies across the Seas of East Asia through integrated management solutions and
partnerships’. 87 PEMSEA was established in 1993 with Cambodia, China, the Philippines,
Vietnam and Thailand as country partners, and with the International Maritime Organisation
(IMO) as a Collaborating Organisation and UNDP as Funding Partner. 88 Aspiring to lead
regional coastal and marine management, PEMSEA has three roles. The first is a functional
framework for regional cooperation and collaboration of transboundary environmental and
resource use relationships. Secondly, Integrated Coastal Management (ICM), PEMSEA’s
flagship program, serves as a systematic approach to carry out objectives in international
instruments relevant to marine and coastal protection and conservation. Thirdly, PEMSEA
aims to scale up its State of the Coasts Reporting System, as it keeps track of progress through
implementation and makes modifications to the Strategy accordingly.89
PEMSEA is innovative in its financial arrangements. Instead of relying on public sectors'
financial contributions, it leverages private sectors in investing and co-investing in
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environmental improvement projects.90 The Regional Partnership Fund (RPF) is a trust fund
that runs on donor contributions and profits from PEMSEA services including technical
services and publications. By operating the RPF, PEMSEA hopes to have diverse financial
sources instead of being dependent on outside financial sponsorship which include GEF
funds.91
5.3.2 Sustainable Development Strategy for the Seas of East Asia (SDS-SEA)
PEMSEA specified and institutionalised relevant existing international and regional action
programmes, instruments, and implementation approaches through several important
agreements, declarations and implementation plans. Annex 2 of this thesis provides a table
summarising PEMSEA agreements, declarations, implementation plans and their focus.
Among all the essential regional documents adopted by PEMSEA, the SDS-SEA has been an
integrated guiding document for countries concerned and stakeholders. It enshrines shared
visions and provides concrete guidance on achieving these shared visions. The first SDS-SEA
was adopted by 12 participating countries in 2003 and adopted by Laos and Timor-Leste in
2006.92 SDS-SEA does not aim to create new regional commitments but emphasises existing
ones by incorporating international conventions, principles, approaches and regional and
international initiatives.93 It regionalises international instruments by providing a framework
for policy, plans and fulfilment through six strategies including ‘sustain, preserve, protect,
develop, implement and communicate’.94 The SDS-SEA endeavours to connect social, cultural,
economic and most importantly, environmental issues. It is programme-based and it focuses
on the needs, primary role, functions and scope of application.95 The updated SDS-SEA in 2015
incorporates the UN SDGs, the United Nations Framework Convention on Climate Change
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(UNFCCC), 96 the Aichi Biodiversity Targets, 97 and the Sendai Framework for Action on
Disaster Risk Reduction and Management.98 As a regional forum serving the East Asian Seas
region for over 25 years, PEMSEA stresses its mission as a platform for cooperation among
different participants in the Seas of East Asia in the 2015 SDS-SEA. Annex 3 of this thesis
provides a table summarising the institutional arrangements for the implementation of the SDSSEA.
PEMSEA published the Regional Review for Implementation of the Sustainable Development
Strategy for the Seas of East Asia 2003-2015 (2003-2015 SDS-SEA Regional Review) in 2015.
The 2003-2015 SDS-SEA Regional Review suggested that to combat challenges recognised
for PEMSEA in the next five years, PEMSEA should take actions to bring different regional
planning frameworks together. The aim of the coordination of these different regional planning
frameworks is to connect them ‘spatially, thematically and operationally’ so as to increase
climate change adaptation measures in the East Asian Seas region. The second advised action
was to include all countries in the region, as well as NGOs working in relevant fields, to exert
greater influence on the region.99 Brunei, Malaysia and Thailand have not yet become partner
countries in PEMSEA, but they have participated in PEMSEA programmes including
submitting their Oceans and Coasts reports and signing the SDS-SEA. PEMSEA has been
working closely with regional NGOs and research institutes through its regional centre regime,
which will be discussed below. The third suggested action was to continue the work of the ICM
project. This action's quantitative target was the coverage of 20 per cent of coastlines by
investments in knowledge sharing, capacity-building, and scaling up of good practice in
sustaining services generated from marine and coastal areas and the development of blue
economies. For future development of the ICM project, it was suggested that PEMSEA could
collaborate with the GEF/World Bank and the GEF/UNDP Platform Framework Programs.100
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The fourth suggested action concerned sustainable financial mechanisms at both regional and
national levels to facilitate the implementation of SDS-SEA.101
The SDS-SEA Implementation Plan 2018-2022 is the newest guiding document published by
PEMSEA. It recognises expected outcomes and indexes suggesting actions and agendas for
priorities in governing and managing projects that are devoted to the sustainable use of
resources generated from marine and coastal areas. PEMSEA has been promoting Blue
Economy concepts in its recent practices and employing these concepts as an important
incentive in promoting sustainable development in this region so that a self-sustaining
economic development model will be established instead of only sector-oriented projects.
PEMSEA formulates its actions and priorities in line with the UN SDGs and CBD Aichi
Targets; it highlights them in the 2018-2022 Implementation Plan, especially SDG 14 (life
below water). SDS-SEA Directions 2018-2022 narrows international obligations and
commitments as regional, national and local targets, making it easier for PEMSEA partners to
plan specific actions accordingly. In the future implementation of the ecosystem-based
approach and its ICM program, one of the challenges will be the absence of an MPA network
under a master plan that is ‘more scientifically and systematically designated’. In response to
this disadvantage, PEMSEA issued a Resolution on Promoting Marine Protected Area
Networks in the ASEAN Region and invited the Coral Triangle Initiative on Coral Reefs,
Fisheries and Food Security (CTI-CFF) and ASEAN as participants.102
To sum up, after examining both COBSEA and PEMSEA, some similarities and comparisons
can be made. Firstly, both COBSEA and PEMSEA are ambitious in serving the SCS region
and coastal States as a platform for regional coordination of marine environmental and ocean
governance programmes. The PEMSEA’s 2018-2022 Implementation Plan coincides with
COBSEA Strategic Directions 2018-2022. Secondly, harmonisation in regional leadership and
aspirations to guide regional organisations is demonstrated in both COBSEA and PEMSEA
2018-2022 documents and some thematic issues have been covered in both. For instance, both
COBSEA and PEMSEA aim to guide member States in better planning their marine and coastal
use and conserving their biodiversity and natural resources, as well as marine pollution
reduction. Thirdly, as the two most influential regional organisations, better collaboration and
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coordination between COBSEA and PEMSEA in implementing their respective 2018-2022
Strategic Directions and Implementation Plan will benefit the SCS region.
With the possible overlapping in mandates and actions, the ways in which COBSEA and
PEMSEA harmonise their ‘leading’ roles will, in future practices, be up to decision-makers
from both sides. As many regional States participate in both, it would not be impossible to
negotiate an arrangement that satisfies the member States of both COBSEA and PEMSEA.
COBSEA and PEMSEA can first work together to build a regional platform to enhance the
exchange of national and regional practices in projects including the ICM project (PEMSEA),
Fisheries Refugia (COBSEA) and PNLG (PEMSEA), for instance. In essence, these two
regional organisations can work cooperatively instead of competitively to achieve more
effective marine environmental protection in the region.
5.3.3 The development of the ICM project in the Seas of East Asia
The key feature of PEMSEA has been its persistent allegiance to promoting the ICM as a
primary approach for sustainable development in the marine, livelihood and economic sectors.
Other key programmes implemented under the PEMSEA framework include the PEMSEA
Network of Local Governments for Sustainable Coastal Development (PNLG), ICM Learning
Centres and regional Centres of Excellence.103 These interwoven institutional arrangements
have allowed PEMSEA to build close connections on maritime issues at different levels and
among different stakeholders, as well as connecting resources with international organisations
for their contribution in expertise and finance.
The coverage of the sixty ICM sites reaches 17 per cent of the regional coastlines. 104 The
implementation of the ICM project has built up a network of regional expertise, through a total
of over 170 capacity-building activities, for over 5,000 participants. This network of ICM
practitioners has provided member States with capacities in national legislation and
enforcement of the ICM project. For instance, nine member States have established national
interagency coordinating mechanisms. Some have developed specific legislation on ICM.105
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Singapore as a participating State in the PEMSEA ICM project, has adapted this project to its
urban features through its Integrated Urban Coastal Management.106
The ICM Code is an instrument developed by PEMSEA to assist local governments in planning,
developing, implementing and improving ICM systems. The ICM Code incorporates two
international standards and provides a set of measurable indicators covering governance and
social, economic and ecological impacts. 107 PEMSEA launched the Seas of East Asia
Knowledge Bank as a knowledge-sharing platform in the seas of East Asia region. The Seas of
East Asia Knowledge Bank features a collection of case studies, manuals, technical reports and
other relevant resources. 108 PEMSEA has established a reporting system, the State of the
Coasts (SOC), for the provision of baseline information as well as progress, impacts and
benefits monitoring.109 The ICM project has been scaled up in member States. It complements
the top-down governance approach and encourages stronger cooperation among agencies and
sectors. The ICM project promotes interdisciplinary and multi-sectoral research, and this
requirement provides decision-makers and practitioners with scientific and technical support.
The ICM project also promotes a holistic, integrative and long-term management approach.110
For instance, in the Philippines, a network of MPAs was established to manage and protect
fisheries resources, coral reefs, seagrass beds, and mangroves through the ICM project.111
China has four phases of ICM implementation and is now working to scale up its national
implementation of the Sustainable Development Strategy for the Seas of East Asia (SDS-SEA).
This implementation is led by the China-PEMSEA Sustainable Coastal Management
Cooperation Centre (CPC). CPC’s work plan includes national policies, institutional
arrangements, ICM sites, ICM learning sites and knowledge management.112 In its process of
scaling up the ICM project, Malaysia carried out a gazetting process in the state of Selangor.
The gazetting process incorporated coastal use plans to ensure their legal authority and
enforceability. Accordingly, a leading agency (the Selangor Water Management Authority) for
the implementation of coastal use plans incomplete sentence. This gazetting process ensured
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sustainability and procedural support from governments, which internalised ICM as a part of
the planning and management of coastal areas in Selangor, Malaysia.113
The ICM project has enhanced regional sustainable development and use of resources
generated in the marine and coastal areas both through its theoretical and practical futures. The
ICM framework focuses on both economic and ecological values of development plans and
tries to integrate environmental protection and capacity-building and institutional arrangements
in environmental policies. PEMSEA is planning to improve ICM practices and scale them up
by collecting and disseminating data from ICM sites and standardising practices. The adoption
of national policies, strategies, and legislation has demonstrated PEMSEA’s efforts to enhance
the implementation of ICM at the national level. At the regional level, the PNLG connects local
governments across the East Asian Seas region. These practices and achievements in coastal
States have demonstrated that ICM can be a flexible management tool and could be scaled up
by geographical extension. In future actions, the ICM project can be applied at different levels
of governments, covering a wide variety of themes, from habitat restoration, pollution
reduction to food security and livelihood management.114
5.3.4 ICM Learning Centres and Centres of Excellence
With its understanding of the importance of regional networks of experts and knowledge,
PEMSEA has established ICM Learning Centres and Centre of Excellence projects in Seas of
East Asia. ICM Learning Centres promote the ICM approach to reinforce intergovernmental,
interagency, multi-stakeholder partnerships and on-the-ground actions. ICM Learning Centres
are established as platforms of knowledge sharing and skill transfer at the local level.
Universities with expertise in ICM are invited into this project as collaborating partners to
provide technical assistance to local governments and communities, ICM sites and nongovernmental organisations.115
The Centre of Excellence project has nominated two prestigious institutes in the East Asian
Seas region to provide a high level of professional assistance in the implementation of SDSSEA. These two institutes are the Centre for Marine Environmental Research and Innovative
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Technology (MERIT) at the University of Hong Kong and the Marine Science Institute at the
University of the Philippines (UP-MSI). Depending on their locations and expertise, these two
institutes have conducted research in respective areas including training and technical support
for the development and implementation of integrated river basin and coastal area management
projects in Manila Bay, Jakarta Bay and Bohai, coral reef research and MPA management, as
well as artificial mussel technology for metal monitoring.116
5.3.5 Conclusion
PEMSEA has been working as a coordinating body bridging international instruments in ocean
governance and regional initiatives. It envisions its future as a self-sustaining and dynamic
international organisation for regional and national priorities and needs in climate change
adaptation, disaster risk reduction and management, food security, livelihood management,
ICM development and implementation, and pollution reduction. 117 As it aspires to be the
leading regional organisation in policymaking and in supporting member States in the
performance of obligations under international conventions, PEMSEA is making efforts to
bring other relevant regional initiatives, organisations and projects together to collaborate
‘spatially, thematically and operationally’.
Recent years have witnessed PEMSEA’s leading role in promoting the Blue Economy, together
with its roles in promoting sustainable development of coastal and marine regions. It has been
serving coastal States in Seas of East Asia as a platform for policies, knowledge and exchange
of information, establishing regional networks with different focuses in ocean governance,
including the ICM Learning Centres, Centres of Excellence, a reporting system (State of the
Coasts Reporting System) and ICM sites. A network of local governments (PNLG) has been
established under PEMSEA, where the harmonisation of local implementation of regional
strategies and exchange of knowledge and ideas can take place.
PEMSEA’s coordination with COBSEA. There have been overlapping roles between
PEMSEA and COBSEA, and therefore better coordination between these two regional
organisations is needed. For instance, COBSEA has been working on combating marine
pollution in the region since its inception. PEMSEA can build on this work in collaboration
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with COBSEA rather than creating a new project on marine pollution and expand it through its
network with local governments and communities, thus avoiding possible duplication of work.
The harmonisation of regional strategies, laws and regulations. One of SDS-SEA’s
strategies is to harmonise their marine environmental policies with policies, plans, and
programmes at the regional and national level. Based on its previous model regional practice,
PEMSEA could facilitate the making and enforcement of ICM-related policies to promote the
performance of obligations under international instruments, transforming them into a regional
and national context.
Financial resources. PEMSEA currently relies on UNDP and GEF as external funding
partners. The Regional Partnership Fund (RPF) governance arrangements rely on voluntary
contributions from participating countries. Currently, China, Japan, South Korea and
Singapore are making contributions and there are ongoing consultations about contributions
from other participating States.118 Simultaneously, an innovative funding mechanism, the RPF,
is trying to assist PEMSEA in becoming self-sufficient and diverse in financial sources.
Monitoring the implementation. PEMSEA has established the State of the Coasts Reporting
System to facilitate local governments in evaluating and monitoring regional progress.119 This
is another example of local networks that PEMSEA has been working to establish. Local
governments report on ecological, environmental, legal and economic status, which contribute
to the comprehensiveness of the PEMSEA reporting system. The State of the Coasts Reporting
System and its reports have been found useful in demonstrating the status of coastal resources
and the factors damaging those resources.120 This reporting system can not only be extended
within PEMSEA but can also be used by other regional organisations, as there has not yet been
a regional marine status reporting system in the SCS.
5.4 Association of Southeast Asian Nations (ASEAN)
5.4.1 The background of ASEAN
ASEAN was founded by Indonesia, Malaysia, the Philippines, Singapore and Thailand in 1967.
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Five foreign ministers signed the document then known as the ASEAN Declaration, the
cornerstone of ASEAN. The ASEAN Declaration started incrementally with only five articles
which reflected ASEAN's aims and purposes being cooperation in, but not limited to, the
economic, social, cultural, technical and educational fields. ASEAN aspires to promote
regional peace and stability through mutual respect and international law. It represents ‘the
collective will of the nations of Southeast Asia to bind themselves together in friendship and
cooperation and, through joint efforts and sacrifices, secure for their peoples and posterity the
blessings of peace, freedom and prosperity’.121
ASEAN has been actively involved in regional environmental issues and this has led to many
regional initiatives. It has multiple bodies that are specifically in charge of environmental
protection issues. ASEAN established the ASEAN working group on marine and coastal
environment (AWGCME) to ensure ASEAN coastal and marine environments are sustainably
managed and that representative ecosystems and species are well protected. AWGCME also
works as a consultative forum to promote coordination among ASEAN and other regional
initiatives for the marine environment, to ensure better collaboration and integration for the
conservation and management of the marine and coastal environment.122 The guiding ASEAN
document for cooperative activities is the ASEAN Socio-Cultural Community Blueprint 2025
(ASCC Blueprint 2025), which serves as a basic vision for the ASEAN community. 123 It
identifies five characteristics and elements which are all well connected to its goal of protecting
the marine and coastal environment. These five characteristics are:
(1) Stakeholder participation and public participation
This element engages stakeholders and people in the ASEAN Community and it recognises
that a healthy environment holds precious value for the whole region. Therefore,
stakeholder participation and public participation are two essential elements in ASEAN’s
environmental protection process. Consequently, the institutionalisation of participation
and policies is important in safeguarding the process.124
(2) Inclusiveness
As ASEAN member States are at different stages of development, an inclusive environment
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and a process for equitable sharing are important for improving quality of life, addressing
barriers to equitable access to opportunities and promoting human rights. The
‘inclusiveness’ element visualises an ASEAN platform for the whole community to
develop and cooperate, which demonstrates the founding spirit of ASEAN.125
(3) Sustainability
As economic development demands exert pressure on ASEAN member States, the ASCC
Blueprint 2025 reminds member States of the importance of a balanced economic and
social development and a sustainable environment that suits people’s needs for current and
future generations.126 This element promotes the conservation of biodiversity and natural
resources, as well as climate change adaptation in the ASEAN region. It looks at member
States’ performance of international obligations at the regional level and promotes the
ASEAN Centre for Biodiversity (ACB) as a leading body for capacity-building, conserving
biodiversity, risk management and responses. In the conservation of natural resources, there
has been close collaboration among ASEAN member States, especially in fishery
management. ASEAN member States reiterated regional cooperation, maximum utilisation
of existing initiatives and resources, including support from NGOs and academic
institutions in the Vision and Strategic Plan for ASEAN Cooperation in Food, Agriculture
and Forestry 2016-2025.127 ASEAN and SEAFDEC agreed to implement effective fishery
management using an ecosystem-based approach that integrates habitat conservation and
fishery management, similar to the Fisheries Refugia in the UNEP-GEF SCS Project.128
(4) Resilience
A resilient ASEAN is considered ‘able to anticipate, respond, cope, adapt, and build back
better, smarter, and faster’. In the process of building an ASEAN like this, institutional and
human capabilities are emphasised again. The inter-calibration of regional standards,
including methods and tools to evaluate, track and calculate the disaster damages and the
creation of an information exchange system can enhance coherence and resilience of the
ASEAN community.129
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(5) Dynamic
The fifth element keeps up with the global trend of innovation in regional issues, for
instance, by using technology for information sharing and access in ASEAN to build up
datasets and online portals in order to facilitate an open and adaptive ASEAN.
To better implement the ASCC Blueprint 2025 in the environmental sector, an ASEAN
strategic plan on the environment is being developed. Nature conservation and biodiversity, as
well as the coastal and marine environment are both recognised as strategic priorities in this
strategic plan in progress.130
5.4.2 ASEAN Heritage Park (AHP) programme
Since 1981, ASEAN member States have jointly signed 12 environment agreements,
declarations, resolutions and accords, commencing in 1981 with the Manila Declaration on the
ASEAN Environment131 to the most recent ASEAN Heritage Park Declaration 2003 (AHP
Declaration), 132 which replaced the 1984 ‘ASEAN Declaration on Heritage Parks and
Reserves’.133 These agreements and declarations cover issues such as the interrelation between
development and environment, sustainable development, transboundary haze pollution, and
natural resources conservation.
The foundation of the AHP programme is the necessity to preserve and protect the uniqueness,
biodiversity and wilderness values of designated natural areas of ASEAN member States. For
each AHP, a master plan that considers its management, research and ecosystem functions is
designed.134 The definition of AHP given by ACB was ‘protected areas of high conservation
importance, preserving in total a complete spectrum of representative ecosystems of the
ASEAN region’.135 The criteria for the selection of AHP are their ecological completeness,
representativeness, naturalness, high conservation importance, legal gazetting and the presence
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of approved management plans.136 The AHP Declaration nominated eleven AHPs and in the
following thirty years plus of operation, the number of AHPs has reached 50.137 The AHP
programme demonstrates the concept of in-situ protection contained in the 1992 CBD.138 The
AHP Declaration also echoes the CBD’s Ad Hoc Working Group on Marine and Coastal
Protected Areas definition of marine protected areas by recognising the scenic, cultural,
educational, research, recreational and tourism values of the wilderness.139
By establishing the AHP mechanism, ASEAN member States planned to promote awareness,
pride, appreciation, enjoyment and conservation of regional natural resources. 140 ASEAN
planned to establish a representative network of protected areas in 2015 by deepening the
implementation of the ASEAN Criteria for Marine Heritage Areas and ASEAN Criteria for
National Protected Areas.141 Major categories of AHP include natural parks, natural reserves,
cultural sites, prehistoric sites and peace parks. 142 ASEAN's Initiatives in Protected Areas
Management were proposed to better implement the AHP programme and ecosystem-based
approach. 143 These Initiatives review ASEAN sectoral bodies that are in the field of the
environment and early initiatives in nature conservation.144 ASEAN has been continuously
receiving financial and technical support from international organisations including the
International Union for Conservation of Nature (IUCN), UNEP, and United Nations
Educational, Scientific and Cultural Organisation (UNESCO). ASEAN has taken collective
actions and other participating States, China for instance, together with professional
international organisations, have been working towards a similar vision of a better environment
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in ASEAN.145
5.4.2.1 ASEAN Centre for Biodiversity (ACB)
The ACB was established in 2005, working as the replacement body for the ASEAN Regional
Centre for Biodiversity (ARCBC), which started in 1998 with support from the European
Union (EU). The ARCBC was established to ‘intensify biodiversity conservation’ and to
‘promote institutional networking among ASEAN countries and between ASEAN and EU
partner organisations’.146 At the end of the ARCBC project, ASEAN member States and EU
decided to continue the project and ACB was established. With the incorporation of new
developments in environmental protection, ACB sets out to act more comprehensively in
facilitating coordination and cooperation on regional biodiversity conservation programmes
and it aims to be a regional Centre of Excellence on biodiversity. This was emphasised in
ASCC Blueprint 2025.147 ACB serves as the Secretariat of the AHP programme.
5.4.2.2 Procedures of AHP nomination
There are two working groups in ACB and marine heritage areas are under the scrutiny of the
AWGCME. AWGCME makes recommendations to ASEAN Senior Officers on the
Environment (ASOEN) and the ASEAN Secretariat.148 Final approval of the listings must be
obtained from the ASEAN Ministerial Meeting on Environment (AMME). The ASEAN
Working Group on Nature Conservation and Biodiversity (AWGNCB) is responsible for
assisting ASEAN member States in managing AHPs and promoting regional coordination for
biodiversity conservation. In the implementation of the AHP programme, IUCN has suggested
specific action points, which ASEAN member States can use to collect regional data and
develop a monitoring mechanism for categories and stakeholder participation.149
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5.4.3 ASEAN-China Cooperation
ASEAN-China cooperation has a long history and it has been stable and mutually beneficial.
The strategic partnership has developed robustly and the year 2018 marked the 15th anniversary
of the ASEAN-China strategic partnership. The bilateral cooperation has substantively
benefited both parties. A peaceful, secure and stable SCS calls for efforts from all coastal States
and to put this consensus into practice, ASEAN and China have carried out three signature
joint activities.
First, after the adoption of the Guidelines for Hotline Communications among Senior Officials
of the Ministries of Foreign Affairs of the ASEAN Member States and China in Response to
Maritime Emergencies in the Implementation of the Declaration of Conduct in the SCS and an
exercise, the all-weather hotline is closer to its formal operation. Secondly, as navigation safety
is an important regional concern, the implementation of the China-ASEAN Joint Statement on
the Application of the Code of Unplanned Encounters at Sea (CUES) in the SCS is in progress.
Thirdly, ASEAN and China continue to convene Ad Hoc Technical Official Meetings on
important regional concerns, including marine environmental protection and navigation
safety.150
The Plan of Action to Implement the Joint Declaration on the ASEAN-China Strategic
Partnership for Peace and Prosperity 2016-2020 (ASEAN-China Strategic Partnership Plan of
Action 2016-2020) gives special attention to maritime cooperation. It mentions further
exploration of new initiatives, including the Maritime Silk Road of the 21st Century. Possible
cooperative projects cover the maritime economy, maritime connectivity, marine science and
technology, marine environmental protection and maritime security. In the specific section on
the environment of the ASEAN-China Strategic Partnership Plan of Action 2016-2020, more
future initiatives under the ACB and AHP programme are encouraged.151
In the specific marine environmental protection sector, ASEAN and China have continuously
collaborated closely. In 2017, the 20th ASEAN-China Summit was held. In the Chairman’s
Statement published during this ASEAN-China Summit, ASEAN and China reiterated their
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commitment to the full and effective implementation of the Declaration on the Conduct of
Parties in the South China Sea (ASEAN-China SCS DOC)152 through confidence building and
cooperation. At this ASEAN-China Summit, ASEAN and China further adopted the Leaders’
Declaration on a Decade of Coastal and Marine Environmental Protection in the South China
Sea. This Declaration once again demonstrated their shared vision of a peaceful, stable and
prosperous SCS.153 In 2018, China hosted the ASEAN Environmental Cooperation Forum. The
2018 Forum focused on innovative methods derived from big data in ecological environmental
protection.154 China and ASEAN member States are using this annual forum to advise on
theories and policies for ASEAN and China.
The China-ASEAN Strategy on Environmental Protection Cooperation 2009-2015, jointly
developed by the Ministry of Environmental Protection of China and the ASEAN Secretariat,
addressed the problems through the China ASEAN Environmental Cooperation Centre (CAEC)
and the ASEAN Centre for Biodiversity (ACB) Cooperation Plan for Biodiversity and
Ecological Conservation. In the ASEAN-China Environmental Cooperation Action Plan II
(2014-15), ASEAN and China agreed to develop and implement Phase II of the project, which
focused on the establishment of a cooperation network and the increase of public awareness in
biodiversity

and

ecological

conservation

through

information

dissemination

and

mainstreaming of knowledge in the public awareness campaigns. 155 To celebrate the 15th
anniversary of the ASEAN-China SCS DOC, ASEAN member States and China declared that
2017-2027 be ‘a decade for the protection of the coastal and marine environment in the South
China Sea.’ In the promulgated Declaration for a Decade of Coastal and Marine Environment
in the South China Sea (2017-2027),156 ASEAN member States and China made important
commitments to better serve this ten-year blueprint. First and foremost, participants once again
confirmed the consensus that during the process of comprehensive and durable settlement of
territorial and jurisdictional disputes, concerned States may ‘explore or undertake relevant
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cooperative activities’. Coral reefs, cold-water habitats, hydrothermal vents and seamounts are
vulnerable marine ecosystems (VMEs) which are in need of regional States’ collective
attention and action. The scientific conservation and management of coastal, marine resources
and biodiversity calls for coordinated and cooperative regional efforts.157 The Declaration for
a Decade of Coastal and Marine Environment in the South China Sea (2017-2027)
demonstrates the consistent awareness and firm determination of the signatories to protect the
marine and coastal environments of ASEAN member States and China.
In the Chairman’s Statement of the 22nd ASEAN-China Summit in 2019, both parties
emphasised enhancing cooperation on climate change, environmental protection, disaster
management, and sustainable development to strengthen the region's resilience. Future
cooperative activities include the ASEAN Centre for Sustainable Development Studies and
Dialogue (ACSDSD).158 In the ASEAN-China Strategic Partnership Vision 2030, ASEAN and
China reaffirm the commitment to fully and effectively implementing the ASEAN-China SCS
DOC, and to working towards the adoption of a substantive and practical Code of Conduct for
the SCS (ASEAN-China SCS COC), based on the Framework of the ASEAN-China SCS COC
adopted in 2017.
In 2017, ASEAN and China made substantial progress by adopting an ASEAN-China SCS
COC framework. Actions to be undertaken under the theme ‘cooperation’ in the ASEANChina SCS COC include raising public awareness, cooperation on scientific research, marine
environmental protection and fisheries management.159 A single draft negotiating text for the
ASEAN-China SCS COC was adopted in 2018 with a final version of SCS COC expected
before 2021.160 It has been almost two decades since the ASEAN-China SCS DOC's adoption
and the negotiation of the ASEAN-China SCS COC does not seem close to finishing as of
February 2021. Doubts about the practicality of such an ASEAN-China SCS COC therefore
continue. However, as the most active intergovernmental cooperative program in progress
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among coastal States, countries’ commitments to the future implementation are contributing to
enhancing cooperation on marine environmental protection. Both ASEAN and China continue
to build trust and confidence through practical dialogue and maritime cooperation, including
the implementation of the Leaders’ Declaration on a Decade of Coastal and Marine
Environmental Protection in the South China Sea (2017-2027). Specifically, both sides
reiterate their commitment to enhancing cooperation in environmental protection, water
resources management, sustainable development and climate change, following two important
instruments, the ASEAN-China Strategy on Environmental Cooperation 2016-2020 and the
ASCC Blueprint 2025.161In relation to funding mechanisms, one new funding opportunity is
significant. The China Trust Fund under the auspices of UNEP has three geographical focuses,
Africa, ASEAN and Central Asia. There are two phases of implementation. The first phase laid
down a foundation for the utilisation of the ecosystem-based approach and a multilateral
framework for this while in the second phase, capacity-building programmes and institutional
enhancement of ecosystems and biodiversity in ASEAN were major targets.162
5.4.4 Conclusion
ASEAN has a long history as a well-received regional inter-governmental organisation. Within
the ASEAN framework, member States have more political will to cooperate as they have trust
in ASEAN’s functionality. ASEAN serves as a framework to steer plans and strategies into
implementation, and comparatively, financial support is more secure as ASEAN collects
contributions from member States and primarily functions as a comprehensive regional intergovernmental organisation. Therefore, it can designate a specific division of work and special
bodies for marine environmental issues within its institutional arrangements. Its cooperation
with China has been continuously active and progress has been made and recognised.
As a regional intergovernmental organisation with a mandate to enhance regional cooperation
and security, typically demonstrated in the 1976 Treaty of Amity and Cooperation in Southeast
Asia,163 ASEAN’s initial purpose was to establish a security framework, which could prevent
existing tensions among regional States from escalating to armed conflicts, as well as
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preventing the expansion of domestic disputes.164 The prevailing norm of non-confrontation in
regional States’ national policies has generally influenced them not to introduce bilateral
contentious issues into multilateral negotiations. ASEAN’s mission has been a conflict
avoidance mechanism, rather than a conflict resolution mechanism.

165

With existing

unresolved regional disputes, to conclude legally binding agreements on marine environmental
protection would undoubtedly be time-consuming. At the same time, the prevention of marine
pollution and conservation of biodiversity are urgent issues, which coastal States are motivated
to collaborate on. In this context, the ASEAN member States, together with other regional
States, have adopted a series of soft law instruments to manage regional marine environmental
issues. For instance, the AHP Declaration, 166 the ASCC Blueprint 2025, 167 the Bangkok
Declaration on Combating Marine Debris in ASEAN Region and the ASEAN Framework of
Action on Marine Debris.168
One regional characteristic that should not be neglected is the ASEAN Way. As could be
observed from the comments above, ASEAN prefers using declarations, statements, blueprints
and other forms of soft law instruments. These formats avoid creating too strict obligations
under legally binding instruments and ensure the most extensive participation from ASEAN
member States. Other regions, including the Mediterranean Sea and the Caribbean Sea, which
will be discussed in the next chapter, have concluded binding conventions and protocols to
enhance their compliance and enforcement by member States. However, considering the
ASEAN Way, it may not be the best strategy for the SCS to hastily conclude a regional binding
instrument by simply copying practices in other regions. The ASEAN Way has its roots and
recognition in this region and values maximum consensus among its member States. How to
implement international instruments and achieve conservation of the environment in an
ASEAN Way is of regional significance.
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5.5 Mekong River Commission (MRC) and Lancang Mekong Cooperation (LMC)
5.5.1 Mekong River Commission
The Mekong River is one of the world’s greatest river systems. It features considerable
productivity resulting from seasonal variations in water level. Its rich biodiversity is critical to
livelihoods in riparian countries and their ecosystems. Rapid changes undergone by riparian
States include changes in flow volumes and water levels resulting from climate change effects,
land use and construction of hydropower stations. Consequently, shifts in the sediment, nutrient
regime and fisheries have been observed.169 Considering the economic development demands
in this region, climate change adaptations and economic impacts are of special concern and
call for regional solutions. This section discusses the cooperation between riparian States in
the Mekong River basin for the reasons that among the riparian States, Cambodia, Thailand,
Vietnam and China are coastal States in the SCS in this research. Therefore, the discussion on
Mekong River cooperation aims to seek a model for self-reliant transboundary cooperation
among some of the SCS coastal States, which can be scaled up to the whole SCS as a model.
The most important regional legal instrument in the Mekong River region is the 1995
Agreement on Cooperation for the Sustainable Development of the Mekong River Basin (1995
MRB Agreement), signed by Cambodia, Laos, Thailand and Vietnam. The major commitments
in the 1995 MRB Agreement were to prepare a long-term Basin Development Plan and
Strategy, with data sharing, water use monitoring and maintenance of flows and water quality.
The signing of the 1995 MRB Agreement facilitated the process of operation by specifying
procedures including the Procedures for Water Quality, Procedures for Data and Information
Exchange and Sharing, Procedures for Water Use Monitoring, Procedures for Notification,
Prior Consultation and Agreement, and Procedures for Maintenance of Flows on the
Mainstream.170
For better implementation of the 1995 MRB Agreement, the MRC was established. MRC was
established as an inter-governmental body for Cambodia, Laos, Thailand, and Vietnam to
jointly manage the Mekong River's shared water resources and facilitate relevant sustainable
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development projects on the Mekong River. Its mandates include monitoring of the changing
climate and its impact on the river regime, providing capacity-building programmes in member
States on climate change adaptation and facilitating information exchange among members.
MRC is unique in forming a ‘systematic and uniform process’ for its specific implementing
activities under the 1995 MRB Agreement. China and Myanmar, as two upstream States, joined
the MRC as Dialogue Partners. The aim of MRC is to ‘ensure the efficient and mutually
beneficial development of the Mekong River while minimising the potentially harmful effects
on the people and the environment in the Lower Mekong Basin’. The operation of MRC is
based on the consensus that good governance of shared water resources or ‘water diplomacy’
over the Mekong River could be an opportunity for regional cooperation among riparian States
despite the existence of discrepancies in national interests. Its operation emphasises the critical
role of scientific evidence in the process of decision-making. Multi-sectoral coordination and
stakeholder participation are also critical elements in the operation of MRC. As for financial
arrangements, MRC has received funds from its member States, development banks and
international organisations. 171 There is a set of regional documents for conservation and
resource development under the MRC designed by MRC, which include: The Mekong Climate
Change Adaptation Strategy and Action Plan, the Basin-wide Fisheries Management and
Development Strategy and the finalisation of the Guidelines for Transboundary Environmental
Impact Assessment, the development of the Joint Environmental monitoring activity for
mainstream dams and Regional Drought Management and Mitigation Strategy, and the update
of the Preliminary Design Guidance for Mainstream Dams and Sustainable Hydropower
Development Strategy.172
Member States reiterated their commitment in the 2018 Siem Reap Declaration. 173 This
Declaration recognises the achievements of the MRC, for instance, its development as a
regional knowledge hub in enhancing regional cooperation by providing data and information.
It emphasises the cooperation with dialogue partners China and Myanmar on data and
information sharing, joint technical symposia and exchange of site visits, as well as assistance
in emergencies. Cooperation within the MRC, with dialogue partners, with ASEAN and the
other ASEAN States and outside financial and technical sponsors are major channels for future
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programmes to be conducted on the Mekong River. 174
5.5.2 Lancang Mekong Cooperation
The LMC was proposed by Thailand in 2012 and was officially launched in 2016.175 To keep
up with new regional developments including the One Belt One Road Initiative, ASEAN
Community Vision 2025 and Master Plan on ASEAN Connectivity 2025, as well as the UN
2030 Agenda for Sustainable Development, LMC launched the Five-Year Plan of Action on
Lancang-Mekong Cooperation (2018-2022). This five-year plan is divided into two phases.
The years of 2018 and 2019 laid the foundation for further cooperation, thereafter, coordination
among different sectors was to be enhanced. Cooperative projects of small and medium sizes
are the focus of the work. In the second phase (2020-2022), ‘consolidation and expansion’ will
be emphasised and the optimisation of cooperation models and exploration of large cooperative
projects will be carried out.176 Under the LMC scheme, environmental protection activities
include the establishment of the Lancang-Mekong Environmental Cooperation Centre for
synergy of national plans and strategy for this region. The formulation and implementation of
the Green Lancang-Mekong Plan will be examining the management of air, water pollution
and ecosystems. 177 The Green Lancang-Mekong Plan serves as a flagship project that
implements the Lancang-Mekong Environmental Cooperation Strategy and facilitates policy
dialogues, capacity-building and joint research. Content including capacity-building, public
awareness and education are presented as well.178
5.5.3 Conclusion
The Lancang-Mekong River unifies six riparian States by cutting through their territories and
shaping their diverse ecosystems and nourishing rich biodiversity, as well as livelihoods.
Strengthened cooperation among the six could facilitate economic facilities, regional identity
and the environmental wellbeing of this region. In the economic sector, cross-border trade and
174
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commerce could thrive based on closer inter-regional links and better infrastructure
connectivity. Simultaneously, the ownership and responsibility of a shared Lancang-Mekong
Region has been gradually formed and enhanced through cooperation. To keep up with socioeconomic development in the Lancang-Mekong Region, the Lancang-Mekong Environmental
Cooperation Strategy was proposed. Considering the fact that riparian States are vulnerable to
climate change impacts including inundation and natural disasters, climate change adaptation
and mitigation are important elements. Consequently, steady and continuous cooperation
among States and local communities is the foundation of the implementation of the LancangMekong Environmental Cooperation Strategy. Due to the underdevelopment of the economy,
capacity-building remains significant throughout the whole process of the implementation and
regional expertise on conditions and development stages will support better planning. Because
the current dominating demand of the Mekong River catchment area is still the development
of water resources to achieve better economic growth, the mainstreaming of environmental
policies and regulations into development activities is important and it echoes the precautionary
principle, by calling for the prevention of harmful effects and water use monitoring as well as
notification and prior consultation. The spirit of tolerance, equal dialogue, and openness will
enhance the implementation of dynamic upstream and downstream geographical relations.179
5.6 Conclusion
This Chapter carefully investigated the existing regional cooperation practices on marine
environmental protection in the SCS and their developments. The above observation and
analyses demonstrate that there have been multiple regional organisations and initiatives
dedicated to the protection of the marine environment in the SCS. Moreover, these
environmentally-oriented entities have instruments and projects already adopted by coastal
States. The most pressing issue is how to strengthen existing mechanisms of marine
environmental cooperation in the SCS and add auxiliary regional initiatives or arrangements if
necessary. As regional initiatives in the SCS that assist States in performing their obligations
and commitments under international instruments are already developed, instead of promoting
new projects, more attention should be paid to regional and national efforts in implementing
well-written regional and national action plans. States in the SCS have an opportunity to make
good use of existing networks among the local communities, regional experts and other
stakeholders in cooperative projects, to subsequently enhance regional cooperative practice.
179
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Implementation mechanisms, whether binding or not, are an important element in practice.
Regional intergovernmental organisations and programmes remain major platforms for future
practice and non-State actors are critical facilitators for relevant projects and plans.
Many regional activities and initiatives have been proposed and carried out simultaneously in
the SCS, yet without proper coordination at the regional level. Insufficient regional
coordination has resulted in overlapping and inefficient use of human and financial resources,
while the results of these inefficiently coordinated projects could have been made available to
other new projects or a broader range of regional agencies, and gradually formed regional
‘project clusters’.180 In future actions to strengthen regional coordination, COBSEA could be
the leading organisation in harmonising other regional organisations, initiatives and projects to
avoid overlapping of actions, considering participating countries, established recognition,
development history and geographical coverage of COBSEA. PEMSEA, at the same time,
could make fair use of its established network of local governments and research centres, as
well as its State of the Coasts Reporting System, to enhance regional coordination of
programmes and information exchange.181
ASEAN, based on its maturely operating institutional arrangements and regional publicity, can
scale up its previous practices relating to marine environmental protection and the conservation
of biodiversity, including the AHP programme and the ACB, in the SCS region, and act as the
negotiation forum at State level.182 One factor to be noticed when conducting cooperative
activities in the ASEAN region is the ASEAN Way. Based on previous studies, ASEAN’s
cohesiveness can only be maintained by taking the ASEAN Way into consideration, and no
exception should be made in the context of marine environmental protection. Bearing this in
mind, the status of participation, i.e. whether coastal States are official members of a certain
regional organisation or project, or some coastal States are still observers of some regional
projects, should not be a hindrance to further and closer cooperation. As the purposes are to
enhance cooperation and better protect the marine environment, methods to achieve these ends
could be diverse instead of traditional or limited. With the ongoing regional cooperation that
is related to marine environmental protection, the ASEAN-China SCS COC, for instance, it is
difficult to be optimistic about the efficacy of the development and progress of regional
cooperation on marine environmental protection, especially a binding legal framework against
180

UNEP, New Strategic Direction for COBSEA (2008-2012), above n 26, para 11.
See section 7.4.2.1 in Chapter 7.
182
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the backdrop of the ongoing regional territorial and delimitation disputes. However, coastal
States should not underestimate the value of their cooperative activities as transitional measures.
As for international organisations’ participation in ocean governance of the SCS region, UNEP
is a recognised international organisation in the context of marine environmental cooperation.
Although coastal States have recognised UNEP as an eligible outside player in SCS marine
environmental protection issues, it tends to view regional issues from a global perspective. For
instance, oil spills were not a substantial regional concern for coastal States in the 1970s in the
East Asian Seas region, but UNEP designed it as a priority for the region following the global
trend of combating marine pollution, thus limiting the allocation of regional resources in
tackling more urgent issues including habitat restoration and land-based sources of marine
pollution. The fact that UNEP will attempt to determine regional priorities as a global
organisation justifies the importance of having institutional arrangements like the RSTC, which
assists coastal States and participating international organisations with better understanding of
regional conditions so as to adopt and implement proper regional plans.183
Financial resources have been critical issues for the operation of marine environmental
protection activities in the SCS, especially considering that all of the coastal States are
developing countries. COBSEA has its own Trust Fund, collects contributions pledged by
member States, and receives donations. PEMSEA established its partnership fund and mainly
collects voluntary donations from States and grants from funding partners. This situation often
leads to concerns of unsustainable financial resources. Possible solutions include collaboration
among regional organisations to share resources and receiving funds on a project basis from
international organisations or government funds. At the same time, other methods including
innovative finance and public-private partnerships could be more credible methods and formats
for financial assistance. 184
Existing practices have facilitated available resources to support regional and national efforts
to implement international conventions and address transboundary issues. Through the
fulfilment of obligations and continuous achievements in protecting the regional marine
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See discussions of RSTC and other institutional arrangements that ensured the participation of scientists and
experts under the COBSEA GEF-UNEP SCS Project in section 5.2.5.
184
Torsten Thiele, 'Financial Assistance for the Protection of the Marine Environment' (Speech delivered at the
International Conference on Regional Cooperation for the Protection of the Marine Environment, Singapore, 16
January 2019).

206

environment, a sense of ownership and responsibility has been formed in the SCS region, which
is likely to further motivate closer collaboration on marine environmental protection.
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Chapter 6
Lessons Learned from the Mediterranean Sea and the Caribbean Sea
6.1 Introduction
The previous Chapter discussed the ongoing regional cooperative practices in the South China
Sea (SCS). Coastal States bordering the SCS have made efforts to perform their obligations
under international instruments on marine environmental protection and have launched
regional projects and programmes according to regional characteristics. This Chapter will
critically examine relevant regional practices of marine environmental protection in two other
semi-enclosed seas, the Mediterranean Sea and the Caribbean Sea, which are two signature
Regional Seas Programmes (RSP) under the United Nations Environment Programme
(UNEP).1
The Mediterranean Sea and the Caribbean Sea have been selected for several reasons. In
particular, in common with the SCS, these seas are typical and commonly cited instances when
referring to semi-enclosed seas.2 Further, the SCS, the Mediterranean Sea and the Caribbean
Sea are situated on similar latitudes and share tropical, sub-tropical geographic, and climatic
zones. In regard to geopolitics, all three regions have their respective regional intergovernmental organisations that have been actively engaged in regional issues. There are
unresolved territorial and maritime disputes in all three regions3 and most importantly, regional
States bordering all three regional seas have made efforts to cooperate on marine environmental
protection. Studying regional practices in these two semi-enclosed seas is likely to provide
significant guidance on regional cooperation in marine environmental protection. This Chapter
aims to review and analyse collaborative practices in environmental protection, resource
management and conservation in both regions and identify future possible cooperation options
and lessons for the SCS. This Chapter further discusses the differences and similarities,
including institutional arrangements, financial mechanisms, socio-economic conditions and
participation of intergovernmental organisations, between the Mediterranean Sea and the
Caribbean Sea with the SCS, aiming to analyse and answer the research questions regarding

1

Also see the discussion of case study methodology in section 1.4 in Chapter 1.
Summary Records of Meetings of the Second Committee 43rd Meeting, Extract from the Official Records of the
Third United Nations Conference on the Law of the Sea, Volume II (Summary Records of Meetings of the First,
Second and Third Committees, Second Session) UN Doc A/CONF.62/C.2/SR.43 (23 August 1974) 296.
3
For instance, the Cyprus-Turkey maritime zone dispute and the Nicaragua-Colombia territorial and maritime
dispute, also see section 2.1 in chapter 2 for the situation in the SCS.
2
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the possibilities of transferring or modifying experiences and lessons in the Mediterranean Sea
and the Caribbean Sea to the SCS.
6.2 Regional Practices on Marine Environmental Protection in the Mediterranean Sea
6.2.1 The Mediterranean Action Plan (MAP)
As a semi-enclosed sea with a high level of biological diversity and dense human population,
especially concentrated in coastal zones, the Mediterranean Sea is facing great challenges from
climate change effects, which will result in continuous impacts on ecological processes.4 One
of the most significant climate change impacts is the harmful influence on ecosystems’ ability
to survive in the midst of continuous pressures from human-induced activities. As a result of
these pressures, ecosystems have become more sensitive and less resilient to changes in sea
level, sea temperature as well as effects resulting from ocean acidification. In this regard,
regional marine strategies in the Mediterranean Sea are of great importance in identifying the
status and trends in a marine environment affected by climate change impacts, in guiding
coastal States in adapting to the climate change impacts and enhancing States’ resilience in the
face of climate change and consequent natural disasters.5
According to Global Environmental Outlook 6 Assessment for the Pan-European Region (GEO
6 for the Pan-European Region), coastal, marine and ocean resources in the investigated PanEuropean region are overexploited.6 The major regional threats include urbanisation, fisheries,
industrial development and chemical effluents. Actions to reduce pollution are challenged by
more complicated and systematic issues including climate change impacts, such as ocean
acidification and sea level rise.7 Continuous biodiversity loss and habitat degradation of marine
ecosystems increase the threats to ecosystems’ functions.
Having considered all these impacts, GEO 6 for the Pan-European Region calls for a more
integrative approach to national, supranational, interregional and global policy responses and
transnational cooperation. GEO 6 for the Pan-European Region promotes the use of ecosystembased management approaches as they offer cost-effective ways to handle the cumulative
4

Christophe Lejeusne et al, 'Climate change effects on a miniature ocean: the highly diverse, highly impacted
Mediterranean Sea' (2010) 25(4) Trends in Ecology & Evolution 252.
5
What about climate change? < http://ec.europa.eu/environment/marine/eu-coast-and-marine-policy/marinestrategy-framework-directive/index_en.htm>.
6
UNEP/UNECE, GEO-6 Regional Assessment for the Pan-European Region (UNEP, 2016) 10.
7
Ibid, 10.
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negative impacts from human activities. 8 In general, GEO 6 for the Pan-European Region
requires a greater application of the precautionary principle to reduce negative and irreversible
impacts and this greater uncertainty in relation to the effects of human-induced activities
requires combined action from the public and private sectors. Within government agencies,
vertical coordination of national and local policy levels would also be helpful in the transition
to sustainable development in urban areas.9
In response to the environmental threats, from the 1970s onwards, the MAP under the UNEP
RSP has led marine environmental protection activities in this region. As the first RSP under
the UNEP, this collection of instruments was the first experiment in the use of a conventionprotocol approach in combating regional marine pollution. By using this approach, in contrast
to the traditional single agreement negotiating method, contracting parties adopt a framework
convention complemented by at least one accompanying comprehensive protocol. This more
open-ended framework allows countries to take concerted action to protect the regional marine
environment while avoiding protracted and strenuous negotiations on complicated issues and
implementation details.10
Generally, the framework convention provides procedural regulations such as decision-making
procedures, information-sharing requirements and an initial set of substantive obligations. To
proceed, States will continue to discuss and adopt more stringent substantive obligations
through protocols or annexes. 11 The Barcelona Convention provides the premise for the
subsequent development of regional cooperative efforts to prevent the degradation of the
regional marine environment.12
The introduction and implementation of the ecosystem approach in the marine environmental
protection of the Mediterranean Sea is an example of the flexibility that the conventionprotocol model can provide in addressing specific aspects of regional marine environmental
conservation under the MAP. Following the global development of the ecosystem approach in

8

Ibid, 11.
Ibid, 12.
10
Edith Brown Weiss, 'International Environmental Law: Contemporary Issues and the Emergence of a New
World Order' (1992) 81 Georgetown Law Journal 687.
11
George W Downs et al, 'The Transnational Model of International Regime Design: Triumph of Hope or
Experience?' (2000) 38 Columbia Journal of Transnational Law 470.
12
Suh-Yong Chung, 'Is the Convention-Protocol Approach Appropriate for Addressing Regional Marine
Pollution: the Barcelona Convention System Revisited' (2004) 13 The Penn State Environmental Law Review
88.
9
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the 1990s, this approach became a guiding principle to the implementation of the MAP.13 To
progressively apply the ecosystem approach to the management of human-induced activities
that may have a negative impact on the marine and coastal environment for the promotion of
the sustainable development principle and the precautionary principle, the implementation of
the ecosystem approach was included in MAP Decision IG 17/6 in 2008. 14 Within the
convention-protocol model, the current text of the Barcelona Convention does not mention the
ecosystem approach, whereas this innovative initiative was later reflected in the adoption of a
new protocol to the Barcelona Convention in 2008, namely the Protocol on Integrated Coastal
Zone Management in the Mediterranean (ICZM Protocol).15
Member States concluded the Convention for the Protection of the Mediterranean Sea against
Pollution (Barcelona Convention) in 1976.16 Subsequently, specific protocols were adopted as
essential complements to the Barcelona Convention (See Table 6.1 below).

13

Implementation of the Ecosystem Approach in the Mediterranean <http://web.unep.org/unepmap/who-weare/ecosystem-approach>.
14
Implementation of the ecosystem approach to the management of human activities that may affect the
Mediterranean marine and coastal environment UNEP(DEPI)/MED IG.17/6 (18 January 2008) annex V, 179.
15
Protocol on Integrated Coastal Zone Management (ICZM) in the Mediterranean, 2742 UNTS (entered into
force 24 March 2011) ('ICZM Protocol') art 5. Also see section 3.4.1 in Chapter 3 for the discussion of the
ICZM Protocol as an example of regionalisation of international legal principles and conventions.
16
Convention for the Protection of the Mediterranean Sea against Pollution, 1102 UNTS 27 (entered into force
12 February 1978) ('Barcelona Convention'); Amendments to the Convention for the protection of the
Mediterranean Sea against pollution, 2942 UNTS (entered into force 9 July 2004). See section 3.4.1 in Chapter
3 for discussion of the regionalisation of international legal principles and conventions on marine environmental
protection.
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Table 6.1. The protocols under the Barcelona Convention
Protocols

Adoption and amendments

The Protocol for the Prevention of Pollution in the
Mediterranean Sea by Dumping from Ships and
Aircraft (Dumping Protocol)17
The Protocol Concerning Cooperation in
Preventing Pollution from Ships and, in Cases of
Emergency, Combating Pollution of the
Mediterranean Sea (Prevention and Emergency
Protocol)18

The protocol was adopted in 1976 and
was later amended in 1995
The protocol was adopted in 2002,
replacing the Protocol Concerning
Cooperation in Combating Pollution
of the Mediterranean Sea by Oil and
Other Harmful Substances in Cases of
Emergency, 1976

The Protocol for the Protection of the
Mediterranean Sea against Pollution from LandBased Sources and Activities (LBS Protocol)19

The protocol was adopted in 1980 and
was later amended in 1996

The Exploration and Exploitation of the
Continental Shelf and the Seabed and its Subsoil

The protocol was adopted in 1994

(Offshore Protocol)20
The Protocol Concerning Specially Protected
Areas and Biological Diversity in the
Mediterranean and Annexes (SPA Protocol)21

17

The protocol was adopted in 1995,
replacing the Protocol Concerning
Mediterranean Specially Protected
Areas, 1982; the annexes were

Protocol for the Prevention of Pollution of the Mediterranean Sea by Dumping from Ships and Aircraft, 1102
UNTS 92 (entered into force 12 February 1978) ('Dumping Protocol').
18
Protocol Concerning Co-operation in Combating Pollution of the Mediterranean Sea by Oil and Other
Harmful Substances in Cases of Emergency, 1102 UNTS 122 (entered into force 12 February 1978)
('Prevention and Emergency Protocol').
19
Protocol for the Protection of the Mediterranean Sea against Pollution from Land-based Sources, 1328 UNTS
105 (entered into force 17 June 1983) ('LBS Protocol'); Amendments to the Protocol for the Protection of the
Mediterranean Sea against Pollution from Land-based Sources, 2943 UNTS (entered into force 11 May 2008)
20
Protocol for the Protection of the Mediterranean Sea against Pollution Resulting from Exploration and
Exploitation of the Continental Shelf and the Seabed and Its Subsoil, 2742 UNTS entered into force 24 March
2011) ('Offshore Protocol').
21
Protocol concerning Mediterranean Specially Protected Areas, 1425 UNTS 153 (entered into force 23 March
1986) ('SPA Protocol').
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adopted in 1996 and were later
amended in 2009 and 2013
The Protocol on the Prevention of Pollution of the
Mediterranean Sea by Transboundary Movements
of Hazardous Wastes and their Disposal

The protocol was adopted in 1996

(Hazardous Wastes Protocol)22
The Protocol on Integrated Coastal Zone
Management in the Mediterranean (ICZM

The protocol was adopted in 2008

Protocol)23

The second phase of the MAP commenced with the revision of the Barcelona Convention in
1995. Similar to the East Asian Seas Action Plan discussed in the previous Chapter,24 the 1995
revision reflected new developments in environmental protection in the 1992 United Nations
Conference on Environment and Development (UNCED), the Convention on Biological
Diversity (CBD)25 and the Action Plan of the United Nations Conference on Environment and
Development (Agenda 21).

26

Following these developments, the revised Barcelona

Convention updated its objectives and implementation plans, especially emphasising
sustainable development, the conservation of biodiversity and the protection of coastal areas.27
Member States renamed the Barcelona Convention as the Convention for the Protection of the
Marine Environment and the Coastal Region of the Mediterranean, enlarging its geographical
coverage.28 Thereafter, the geographical scope of the convention text was extended to ‘coastal

22

Protocol on the Prevention of Pollution of the Mediterranean Sea by Transboundary Movements of Hazardous
Wastes and their Disposal, 2942 UNTS (entered into force 19 December 2007) ('Hazardous Wastes Protocol').
23
ICZM Protocol, above n 15.
24
See section 5.2.2 in Chapter 5.
25
Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79 (entered into force 29
December 1993) ('CBD').
26
United Nations General Assembly, Report of the United Nations Conference on Environment and
Development, A/CONF.151/26 (Vol. I) (12 August 1992) annex I (‘Rio Declaration’).
27
Action Plan for the Protection of the Marine Environment and the Sustainable Development of the Coastal
Areas of the Mediterranean, UNEP(OCA)/MED IG.6/8 (June 9-10,1995).
28
The Conference of Plenipotentiaries on the Convention for the Protection of the Mediterranean Sea against
Pollution and its Protocols, UNEP(OCA)/MED IG.6/7 (9- 10 June 1995); J Rochette et al, A Contribution to the
Interpretation of Legal Aspects of the Protocol on Integrated Coastal Zone Management in the Mediterranean
(UNEP/MAP/PAP/RAC, 2012) 3.
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areas as defined by each Contracting Party within its own territory’, giving leeway and
discretion for participating parties to designate their own coastal zones.29
The revision of existing protocols and the adoption of new protocols subsequently took place.
In particular, the Dumping Protocol and the LBS Protocol were amended. A new SPA Protocol
and a new Prevention and Emergency Protocol were adopted to replace the old ones.30 The
contracting parties to the 1995 Barcelona Convention ‘commit[ed] themselves to promote the
integrated management of the coastal zones’, as a regional response to the adoption of Chapter
17 of Agenda 21 in 1992.31 This global initiative was another motivation behind the adoption
of the ICZM Protocol in 2008. 32 Since then a comprehensive framework for marine
environmental protection in the Mediterranean Sea was established. Based on these legally
binding instruments, a set of institutional arrangements in the Mediterranean Sea have been set
up to facilitate implementation, which will be discussed in the following sections.
6.2.2 Financial arrangements of MAP
In the early stages of the development of the Barcelona Convention system and the MAP,
experts from member States proposed to establish a Mediterranean Fund dedicated to the
prevention of marine pollution, pioneering a new way to guarantee financial resources. 33
Subsequently, the establishment of a regional trust fund for the Barcelona Convention was
proposed at the first Conference of Parties (COP of the Barcelona Convention) meeting in
1978.34 A dedicated Meeting of Experts on the Trust Fund and Other Institutional and Financial
Matters discussed different allocation methods for contracting parties’ contributions to the
Mediterranean Trust Fund and the expenses that the Mediterranean Trust Fund would cover.35
Currently, yearly contributions by parties are based on an assessed scale adopted by consensus
by the COP of the Barcelona Convention and the applicable scale of assessments of the UN.36
The Mediterranean Trust Fund is composed of assessed contributions from the Contracting

29

Barcelona Convention art 1(2).
See Table 6.1.
31
Barcelona Convention art 4.
32
See Table 6.1.
33
Report of Meeting of Experts on Mediterranean Trust Fund and other Institutional and Financial Matters,
UNEP/WG.19/6 (18-22 September 1978) 4.
34
Ibid.
35
Ibid, 1 and 6.
36
Decision IG.21/15 Financial Regulations and Rules and Procedures for the Contracting Parties, its
Subsidiary Bodies and the Secretariat of the Convention for the Protection of the Marine Environment and the
Coastal Region of the Mediterranean, UNEP(DEPI)/MED IG.21/9 (3-6 December 2013) 237.
30
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Parties as well as voluntary contributions from non-contracting parties bordering the
Mediterranean Sea. Apart from these, UNEP also acts as a major sponsor to the operation of
the MAP.37
During its over-thirty-year period of operation, the Mediterranean Trust Fund has experienced
deficit problems. The 17th COP of the Barcelona Convention noted that the fiscal deficit of the
Mediterranean Trust Fund reached USD 4.5 million in 2009.38 Measures taken to remedy the
deficit included budgeting, mobilising financial resources of USD 1 million from the Executive
Director’s reserve, requesting the European Union (EU) to reallocate its expenditure and
collecting arrears of approximately 530,000 USD (around EUR 400,000). The deficit was
reduced by approximately 2 million USD (around EUR 1.5 million).39 One year later in the
18th COP of the Barcelona Convention report, the Executive Secretary and Coordinator
recognised the progress made in reducing the deficit. Efforts on the institutional reforms led to
the deficit being resolved two years earlier than expected.40
A healthy marine environment of the Mediterranean Sea is regarded as highly important by
coastal States. The operation of the Mediterranean Trust Fund creates a noteworthy incentive
for active participation and contribution in the processes. 41 By active participation and
involvement in the operation, as well as collectively deciding the budgets of the Mediterranean
Trust Fund, the Contracting Parties, as the regional trustees, have accelerated and standardised
the development of environmental policies and programmes.42 The smooth operation of the
Mediterranean Trust Fund, in return, can benefit Contracting Parties by providing financial
support for their environmental protection projects.
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With these advantages, the

Mediterranean Trust Fund has continued to seek institutional innovation to better achieve its
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aim of financing marine environmental projects in this region. During the third International
Marine Protected Areas Congress (IMPAC3), delegations from France, Morocco and Tunisia
proposed to set up a Trust Fund for the Mediterranean marine protected areas (MPAs).44
The 18th COP of the Barcelona Convention also invited international organisations, bilateral
and multilateral donors, foundations and the private sectors, to encourage the creation and the
support of the activities under the Trust Fund for Mediterranean MPAs, 45 noting that this
specific trust fund for Mediterranean MPAs could possibly pave the way for sustainable
mechanisms for the establishment and management of MPAs. 46
Subsequently, the report of the 19th COP of the Barcelona Convention welcomed innovative
financial mechanisms, raising the Trust Fund for Mediterranean MPAs initiative as an example
of an innovative financial mechanism. 47 At the same COP of the Barcelona Convention,
Monaco consolidated its proposal by making financial contributions.48 To follow up with the
proposal of a trust fund for Mediterranean MPAs, the Association for the Sustainable Financing
of Mediterranean MPAs (M2PA) was created in 2015. It is a dedicated forum for the
preparation of a trust fund for sustainable development and the improvement of MPAs in the
Mediterranean Sea.49 In response to this regional initiative, the Global Environment Facility
(GEF) launched a long-term financial mechanism to enhance Mediterranean MPA
management effectiveness. This financial mechanism provides support to non-European States,
Albania, Morocco and Tunisia. It aims to establish a conservation fund for the Mediterranean
MPAs and the addition of capacity where member States are insufficiently resourced.50
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Trust Fund for Mediterranean Marine Protected Areas (MPAs)
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6.2.3 Mediterranean Assessment and Control Programme (MED POL)
The MED POL is a coordinated programme for research, monitoring, the exchange of
information, and assessing the state of pollution and protection measures in the Mediterranean
region. It was set up as the environmental impact assessment (EIA) component for the MAP in
its initial stages in 1975 and has been serving the Mediterranean Sea region as the first
operational programme for land-based pollution assessment and control in the MAP.51 MED
POL’s efforts to integrate monitoring into the pollution control process reflect its
implementation of the precautionary principle.
Over the years, the MED POL has been contributing to this region by assisting member States
in performing their obligations under the Barcelona Convention and its related protocols
concerning the mitigation and prevention of marine pollution. By assessing the marine and
coastal environment's status and trends, the MED POL provides baseline information for
coastal States in decision-making and policymaking. In addition, as a professional regional
programme, MED POL works to assist States with legislation, and the formation and
implementation of national action plans. It plays an important role in connecting resources
between eligible international and regional donors and coastal countries' financial institutions.
Taking the different economic status of member States into consideration, it has applied the
principle of common but differentiated responsibilities in the process of pollution reduction.
At the same time, MED POL has actively promoted the harmonisation of monitoring,
assessment and pollution control activities, using data processing as an assisting tool.
As a pioneering regional initiative of monitoring pollution, it has synchronised its action with
global trends and procedures.52 MED POL encompasses recommended studies and monitoring
programmes, including petroleum hydrocarbons, heavy metals, insecticides, effects of
pollutants on marine organisms, communities and ecosystems, coastal transport of pollutants
and coastal water quality. 53 With its extensive participation in regional marine pollution
prevention and mitigation activities and its collection of regional statistics, MED POL extends
51

The Mediterranean Pollution Assessment and Control Programme (MED POL)
<http://web.unep.org/unepmap/who-we-are/institutional-framework/secretariat/map-components>.
52
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53
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Prospective for Integrated Coastal Management in the Mediterranean Region' (1996) 31(2-3) Ocean & Coastal
Management 143.

217

its strength by working as a cohort for regional information collection, dissemination and
analysis, as well as a regional body that organises capacity-building and technical assistance
programmes.54 Under this regional guiding programme of pollution monitoring, coastal States
have adopted and reviewed specific protocols including the LBS Protocol, the Dumping
Protocol and the Hazardous Wastes Protocol.
Since its inception, MED POL has had clear goals focusing on marine pollution reduction in
the Mediterranean region. This specific and concrete goal continues to lead both its
programmes and the coastal States' actions to combat marine pollution in this region. However,
due to the limitations in capacities, resources and technology, the MED POL was able to focus
on issues directly linked with marine pollution in its initial stages. With an increase in its
capacities and financial resources, it has expanded and strengthened its programmes to work
on three aspects: pollution monitoring and assessment, pollution control policies and measures,
and capacity-building and technical assistance.55 Similarly, the Coordinating Body on the Seas
of East Asia (COBSEA), which was examined in the previous Chapter, started with a specific
and narrow focus on marine pollution, and has grown to be a more comprehensive regional
organisation tackling issues including marine plastics, circular economy and marine debris.56

54
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6.2.4 Regional activity centres (RACs)

Figure 6.1: MAP institutional structure57
To decentralise the institutional arrangements, decision making and implementation under the
MAP, there are six RACs under the Barcelona Convention and its protocols. These RACs have
been actively participating in the implementation of the MAP. Their locations are widespread,
being hosted by developed States and island States around the Mediterranean and in both
Europe and North Africa, demonstrating a diverse range of participants and leadership. The six
RACs are (Figure 6.2, blue pins):
(1) Regional Marine Pollution Emergency Response Centre for the Mediterranean Sea
(REMPEC), based in Malta. 58 This RAC focuses on the implementation of the
Prevention and Emergency Protocol.
(2) Blue Plan Regional Activity Centre (BP/RAC), based in France.59 This RAC focuses
on the implementation of the Mediterranean Strategy for Sustainable Development.
(3) Priority Actions Programme Regional Activity Centre (PAP/RAC), based in Croatia.60
This RAC focuses on the implementation of the ICZM Protocol.
57

The MAP Structure: MAP Coordinating Unit (MEDU), Programmes and Centres <http://www.racspa.org/map_structure>.
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59
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60
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amongst others: water resources development of islands and isolated coastal areas; integrated planning and
management of coastal zones; rehabilitation and reconstruction of historic settlements; land-use planning in
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(4) Specially Protected Areas Regional Activity Centre (SPA/RAC), based in Tunisia.61
This RAC focuses on the implementation of the SPA Protocol.
(5) Regional Activity Centre for Cleaner Production (CP/RAC), based in Spain. 62 This
RAC focuses on sustainable consumption and production in the Mediterranean. It was
renamed as the Regional Activity Centre for Sustainable Consumption and Production
(SCP/RAC) in 2013 for its updated mandate.
(6) Regional Activity Centre for Information and Communication (INFO/RAC), based in
Italy.63 This RAC focuses on collecting and disseminating information to raise public
awareness and enhance decision-making processes at different levels.

Figure 6.2: RACs under the MAP64

earthquake zones; development of Mediterranean tourism harmonized with the environment; environmental
impact assessment in the development of coastal zones. L Jeftic, 'Integrated Coastal and Marine Areas
Management (ICAM) in the Mediterranean Action Plan of UNEP' (1996) 30(2-3) Ocean & Coastal
Management 91. The PAP/RAC focuses on integrated coastal management to alleviate problems arising from
coastal development. This RAC provides assistance to the implementation of Coastal Area Management
Programmes. Coastal Area Management Programme <https://www.msp-platform.eu/projects/coastal-areamanagement-programme>.
61
Marine Protected Areas in the Mediterranean (MAPAMED) <http://www.rac-spa.org/mapamed>.
62
Regional Activity Centre for Sustainable Consumption and Production < http://www.cprac.org/>.
63
Regional Activity Centre for Information and Communication <http://www.info-rac.org/en>.
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Apart from their own focus and expertise, these RACs collaborate to achieve shared goals. For
instance, INFO/RAC works with SPA/RAC to produce data sets on protected areas,
biodiversity habitats, endangered species, data management, awareness-raising and
educational documentaries on Mediterranean biodiversity. SPA/RAC collaborates with
CP/RAC to work on sustainable management of marine and coastal natural resources (See
Table 6.2 below).
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Table 6.2: Mediterranean Action Plan Component Synergy Table65
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6.2.5 Mediterranean Commission on Sustainable Development (MCSD)
To enforce article 4 of the Barcelona Convention,66 the MCSD was established in 1996 by the
contracting parties to the Barcelona Convention, aiming to put their commitment to sustainable
development into practice.67 The MCSD developed a Mediterranean Strategy for Sustainable
Development (MSSD) for its 46 members, which consists of 22 Contracting Parties to the
Barcelona Convention and 24 members representing local governments, non-governmental
organisations (NGOs), international organisations and other stakeholders. With the adoption
of the MCSD in 2005, members made regional commitments, which reflected the Millennium
Development Goals (MDGs), and mainstreamed sustainable development into national
strategies, promoting partnerships among States at different stages of development. 68 The
MCSD Steering Committee works closely with two RACs, the SCP/RAC and BP/RAC; with
SCP/RAC working as the Secretariat of the MCSD Steering Committee. The newest version
of the MSSD is MSSD 2016-2025. This updated version of MSSD provides a strategic policy
framework for a sustainable future and assists States in fulfilling their international
commitments based on regional conditions. It enhances regional cooperation on relevant issues
and connects environmental protection with social and economic demands.69
6.2.6 Compliance Committee under the Barcelona Convention
Article 26 of the Barcelona Convention stipulates that Contracting Parties shall report on the
legal, administrative, or other measures taken by them for the implementation of the Barcelona
Convention and its protocols and other recommendations, as well as the effectiveness of those
measures and problems that arise during implementation. Article 27 provides that the COP
66
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shall assess Contracting Parties compliance with the Barcelona Convention, protocols,
measures and recommendations based on periodical reports submitted under article 26. The
Contracting Parties adopted the procedures and mechanisms on compliance and set up the
Compliance Committee under the Barcelona Convention and its protocols in 2008. 70 The
establishment of the compliance mechanism aims to facilitate and promote the performance of
obligations undertaken by Contracting Parties under the Barcelona Convention and its
protocols, giving special attention to developing countries among the Contracting Parties.71
The Compliance Committee consists of seven members elected by the meetings of the
Contracting Parties of the Barcelona Convention. Candidates for the Compliance Committee
must be experts in scientific, socio-economic, legal or other related fields. The selection criteria
aim to provide Contracting Parties with proper and specific expert assistance from regional
experts who are both professional in relevant fields as well as regional conditions. There are
three ways to initiate the supervision procedures and mechanisms on State compliance. These
are from contracting Parties themselves, other Contracting Parties and the Secretariat, and
benefiting the implementation by providing a more comprehensive supervision mechanism.
Contracting Parties can make submissions regarding their own actual or potential situations of
non-compliance, despite their best endeavours. In situations where another Contracting Party
does not comply with its obligations, a Party could make a submission to the Compliance
Mechanism after a consultation has been conducted as required. 72 To guarantee broader
participation in the compliance process, article 20 of the Barcelona Convention on the observer
mechanism is referred to in the operation of the Compliance Mechanism. Observer
composition includes the Contracting Parties, which are not concerned with the noncompliance issues, relevant international organisations and non-governmental organisations.73
Another triggering mechanism is referrals by the Secretariat. If the Secretariat notices that a
particular Contracting Party is in difficulties in relation to performing its obligations, the
Secretariat shall notify the Party concerned and discuss a resolution. In situations where the
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discussion does not have significant outcomes, the Party concerned shall make submissions
according to procedures mentioned above.74
6.2.7 The SPA Protocol
As introduced in Table 6.1 in section 6.1.1 of this Chapter, the current SPA Protocol was
adopted in 1995, replacing the previous version of the SPA Protocol. It serves as a regional
tool for the implementation of article 8 on the in-situ protection of biodiversity under the CBD.
The SPA Protocol refers to article 192 of the United Nations Convention on the Law of the Sea
(UNCLOS) 75 and article 8 of the CBD by providing that each party shall take the necessary
measures to establish specially protected areas to protect those areas of particular natural or
cultural value ‘in a sustainable and environmentally sound way’ in its article 3.76 Articles 8 and
9 of the SPA Protocol give guidance on creating the List of Specially Protected Areas of
Mediterranean Importance (SPAMI List). Article 17 of the SPA Protocol is dedicated to EIA.
It provides that the evaluation and consideration of possible direct or indirect, immediate or
long-term impacts of the proposed projects should be included in the decision-making process,
including cumulative impacts. Annex I to the SPA Protocol lists the common criteria for the
choice of marine and coastal areas that could be included in the SPAMI List. Uniqueness,
natural and cultural representativeness, diversity, naturalness, presence of natural habitats that
are critical to endangered, threatened or endemic species are included as selection criteria.77
Similar to the Appendices of the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES)78, Annex II and Annex III to the SPA Protocol list endangered
or threatened species and species whose exploitation is regulated.79
The adoption of the SPA Protocol has provided coastal States with important guidelines to
follow in designing their protected areas and laid down the normative foundations for a
concrete regional blueprint of MPAs. Stakeholders involved with MPAs in the Mediterranean
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Sea have adopted a Mediterranean MPA Roadmap 2020 to synchronise regional endeavours
towards the global Aichi Target 2020 on MPAs.80 The Mediterranean MPA Roadmap 2020
has allocated the implementation to three levels, local, national and regional. The anticipated
outcomes of the establishment of MPAs in the Mediterranean Sea include a regional MPA
database, good governance of MPAs, standardised monitoring and the guaranteed
representativeness and connectivity of MPAs.81
6.2.8 The ICZM Protocol

Figure 6.3: The development of the ICZM Protocol82
Another signature regional protocol that puts the concept of integrated management into
practice is the ICZM Protocol in the Mediterranean. It is the first international legal instrument
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to advocate an integrated management approach to achieve sustainable management in coastal
regions.83 Article 2 of the ICZM Protocol defines ICZM as
a dynamic process for the sustainable management and use of coastal zones, taking into
account at the same time the fragility of coastal ecosystems and landscapes, the diversity
of activities and uses, their interactions, the maritime orientation of certain activities
and uses and their impact on both the marine and land parts.84
Rochette et al summarise and categorise provisions in the ICZM Protocol into four themes.85
Example articles of each theme are listed below:
(1) Adaptation of coastal-related sectoral policies and regulation of coastal activities,
including subjects of preservation of natural and cultural heritage and specific
vulnerable ecosystems, risk management and coastal activity regulations (article 5(f)
on the integration between public and private initiatives, article 6(r) on cross-sectorally
organised institutional coordination and article 7(1)(a) on institutional coordination).
(2) Changes in coastal governance processes, including integration mechanisms,
information, public participation and right to justice (article 14 on public participation
and article 19 on EIAs).
(3) Use of strategic planning, including the formulation of national ICZM strategies,
coastal plans and programmes (article 18 on national coastal strategies, plans and
programmes and article 19 on strategic environmental assessment).
(4) Regional cooperation on areas including data exchange and transboundary issues
(article 11 on joint action for transboundary coastal landscapes, article 28 on
transboundary cooperation and article 29 on transboundary environmental assessment).
Among these significant articles on the integrated management approach, article 8(2) of the
ICZM Protocol is worthy of attention. It provides that Parties shall establish coastal setback
zones:
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…as from the highest winter waterline, a zone where construction is not allowed.
Taking into account, inter alia, the areas directly and negatively affected by climate
change and natural risks, this zone may not be less than 100 metres in width...
This kind of ‘zero zone’ requirement meets the purpose of systematically protecting
biodiversity, maintaining ecosystem services and providing for climate change adaptation.86
The PAP/RAC, as the leading regional agency for the Coastal Area Management Programme,87
has supported the implementation of the setback zone article by providing the scientific and
technical assistance required in article 26 of the ICZM Protocol.
The promotion of article 8 of the ICZM Protocol is an example of the PAP/RAC serving the
region as a Centre of Excellence in the implementation of the integrated management approach
and supporting the Mediterranean Sea region as a pioneer in this field. The PAP/RAC, as the
cohort implementing the ICZM Protocol, follows article 15 of the ICZM Protocol by
facilitating interdisciplinary scientific research on ICZM, the interaction between humaninduced activities and their impacts on coastal areas. This regional marine scientific research
has provided the region with solid scientific evidence in decision-making and the dissemination
of information and capacity-building and staff development.88
Besides its specific articles and the pairing RAC, to implement the idea of integration and
article 12 on monitoring of the Barcelona Convention more effectively, the Contracting Parties
to the Barcelona Convention have agreed on the Integrated Monitoring and Assessment
Programme of the Mediterranean Sea and Coasts and Related Assessment Criteria (IMAP).89
The IMAP is innovative in monitoring and assessing biodiversity and non-indigenous species,
pollution and marine litter, coastal and hydrographical status in an integrated way. The IMAP
has published 11 Ecological Objectives and 27 indicators as references for States.90 This set of
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criteria provided by UNEP/MAP serves as important guidance and enhances concerted
regional actions.
Also in the performance of their obligations under article 12 of the Barcelona Convention,
coastal States in the Mediterranean Sea prepared the 2017 Mediterranean Quality Status Report
to better evaluate and understand the development of an integrated monitoring programme in
this region. 91 The Coastal Risk Index for the Mediterranean (CRI-MED) is based on a
Geographical Information System (GIS) application to provide relevant hazard, exposure,
vulnerability and risk maps of this region. By referring to these indicators, researchers and
policymakers can identify the major risks in the coastal areas, including coastal erosion and
flooding. This scientific method provides supporting information for international
organisations and governments to enhance practicability and credibility in policymaking. The
outcomes of these investigations are based on the CRI-MED policies and resources for climate
change adaptation and ICZM. This method also supports urban planning by identifying areas
suitable for settlements, infrastructure and economic activities.92 For the future implementation
of the IMAP at national and sub-national levels, capacity-building programmes, common
formatting of quality-assured and comparable national data are to be strengthened.93 As the
2017 Quality Status Report was prepared in the initial phase of IMAP (2016-2019), it mainly
provided an opportunity for an evaluation of current knowledge and gaps. In the future, a
complete database for all the common indicators is envisaged, based on an increasing body of
research on regional marine and coastal environments through local, national and regional
projects.94
Another supplementary regional document for the implementation of the ICZM Protocol is the
Action Plan for the Implementation of the ICZM Protocol 2012-2019 (Mediterranean ICZM
Implementation Action Plan).95 The Mediterranean ICZM Implementation Action Plan needs
to be implemented in connection with other strategies under the MAP, including MSSD, legally
binding measures under the LBS Protocol and the ecosystem approach roadmap. 96 The
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Mediterranean ICZM Implementation Action Plan does not phase out sectoral policies and
regulation; instead, a good integration of policies and regulation is based on practical and clear
sectoral policies.97 The Mediterranean ICZM Implementation Action Plan identifies common
issues related to the implementation of the ICZM Protocol for member States’ concerns,
including the consistency of institutional structures and legal frameworks for ICZM
governance, human resources and technical capacity, institutional coordination, regional
awareness of the ICZM and access to high-quality information and knowledge.98
The Mediterranean ICZM Implementation Action Plan points out that one constraint on the
ICZM in this region is that it is still primarily only an environmental activity. To make ICZM
more influential and sustainable in the whole region, the mainstreaming of ICZM in social and
economic sectors and the scaling up of ICZM in more coastal States in the Mediterranean Sea
region remain important steps in its future implementation. 99 The Mediterranean ICZM
Implementation Action Plan emphasises that spatial planning of land and marine areas should
be integrated as an element in the principles of a common regional framework. 100 The
Mediterranean ICZM Implementation Action Plan further points out that the existing funding
base for ICZM in the Mediterranean region is relatively narrow and cannot support a full
delivery of the ICZM Protocol or the Mediterranean ICZM Implementation Action Plan. The
solution suggested by the Mediterranean ICZM Implementation Action Plan is to seek external
funding from sources including GEF, World Bank and EU.101
As introduced earlier, the 1995 Barcelona Convention has expanded its geographical coverage
and included coastal zones in its scope which emphasised its regional governance in coastal
areas.102 Therefore, the ICZM Protocol plays the role of setting an example for interdisciplinary
engagement in coastal governance. It aims to ensure the sustainable use of natural resources
and the coherence between public and private initiatives and between public authorities'
decisions at different levels.103 It calls for close coordination among regional, national and local
bodies to formulate coastal strategies, plans and programmes. 104 As a pioneer regional
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instrument advocating integrated coastal management, it undoubtedly emphasises stakeholder
participation, including the concerned territorial communities and public entities, economic
operators, NGOs and social actors.105 In the sense of specific requirements of development in
coastal regions, parties for instance, are required to establish setback zones of no less than 100
metres in width.106
In conclusion, the ICZM Protocol, as a regional legally binding protocol focusing on the
integrated management of coastal zones, sets out specific regulations on the integration of
public and private decisions, the integration of transboundary zone management and the
integration of institutions in the Mediterranean Sea region. Legal departments including urban
planning, coastal area management and administration, which were only under the governance
of domestic laws, have now started to take part in regional cooperation, and the ICZM Protocol
has been creative in connecting various concerned parties in cooperation and planning.107
6.2.9 European Union Directives
The European Union (EU) became a party to the Barcelona Convention in 1978. It has adopted
a series of instruments about marine environmental protection, fisheries management and
ocean policies.108
6.2.9.1 Marine Strategy Framework Directive (MSFD)
The EU proposed the MSFD in 2008 as its first legislative instrument related to the
conservation of marine biodiversity. The MSFD makes it clear in the preamble that it aims to
integrate environmental considerations into policymaking and mainstream the environmental
sector into future EU maritime policies.109 Also in its preamble, the MSFD emphasises the
ecosystem-based approach and its role in the management of human-induced activities in the
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process of achieving sustainable use of goods generated in marine areas, as well as the
precautionary approach. It adheres to the precautionary approach by reminding participating
States that it is important to prevent subsequent deterioration of the environment.110 The MSFD
notes the transboundary nature of the marine environment and encourages close cooperation
among concerned States.111
The coastal States that have borders on the same marine areas should endeavour to come up
with practical measures and action plans and the EU agency in charge of the implementation
of the MSFD is required to assist States through discussions and pilot projects.112 The annexes
to the MSFD provide detailed supplementary guidance for States in setting environmental
targets, understanding the characteristics, pressures and impacts on the marine environment, as
well as monitoring programmes.113 GEO 6 for the Pan-Europe Region recognised the operation
of the 2008 EU MSFD and the 2014 EU Maritime Spatial Planning Directive, commenting that
they are ‘steps in the right direction’.114
6.2.9.2 The EU Council Directive on the Conservation of Natural Habitats and of Wild Fauna
and Flora (the EU Habitat Directive)
With regard to the conservation of habitats and biodiversity, the EU Habitats Directive was put
forward by the EU Council in 1992. The EU Habitats Directive can be categorised as an
instrument for implementing the in-situ protection provided in articles 2 and 8 of CBD. It aims
at protecting both the natural habitats and wild fauna and flora in the European territory of the
Member States where the EU Treaty applies. Measures taken under the EU Habitats Directive
are designed to maintain or restore natural habitats and species of community interest, and
measures taken shall consider economic, social and cultural as well as regional and local
characteristics.115
Stipulated in article 3 of the EU Habitats Directive, member States are obliged to collectively
set up a coherent European ecological network of special areas of conservation. Annex I and
Annex II of the EU Habitats Directive regulate natural habitat types and habitats of the species,
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respectively. The assessment required in the EU Habitats Directive must be based on scientific
information concerning the status, trends and threats that targeted species and habitats are
facing.116 The complementary tool for the implementation of article 17 of the EU Habitats
Directive is an active map of habitats and species distribution. In practice, the mechanism of
protected habitats under the EU Habitats Directive is Natura 2000. The requirement to
contribute to the Natura 2000 mechanism shall be in proportion to the representation within a
State’s territory of the valuable and threatened natural habitat types and the habitats of
species.117 The Natura 2000 mechanism as a whole can be regarded as the European endeavour
towards a regional network of MPAs. It specifies the State’s obligations in monitoring the
habitats and species listed in the two Annexes. It also requires structured reporting by member
States every six years. This reflects the adaptive management approach adopted in the MSFD
that the national marine strategies must be updated and reviewed every six years.118
The European Environment Agency (EEA) is the professional EU body that facilitates the
implementation of the EU Habitats Directive. The EEA pays considerable attention to online
datasets of Natura 2000, including the EU database, the Natura 2000 network online viewer
and a visualisation of the Natura 2000 Barometer. The EEA collaborates with the European
Topic Centre on Biodiversity (ETC/BD) under a framework partnership agreement and the
ETC/BD assists the EEA in reporting on the European environment by dealing with the
regional status and trends of biodiversity, especially the lists of adopted Sites of Community
Importance.119
The vision for the implementation of the EU Habitats Directive and the Natura 2000 is the EU
Biodiversity Strategy to 2020.120 Target 1 of the EU Biodiversity Strategy to 2020 requires
member States to action ‘a full and swift implementation of the Birds and Habitats Directives’.
By implementing the Habitats Directive and the Natura 2000 into their national legislation,
member States are contributing to the completion of the EU Biodiversity Strategy to 2020.
Specific actions include good management, adequate financial support, stakeholder

116

Natura 2000 Network Viewer <http://natura2000.eea.europa.eu/>. The Habitat Directive art 11 and art 17.
The EU Habitat Directive art 3.
118
MSFD art 17.
119
The Natura 2000 Protected Areas Network <https://www.eea.europa.eu/themes/biodiversity/natura2000#tab-data-visualisations>.
120
EU Biodiversity Strategy to 2020 <https://www.birdlife.org/europe-and-central-asia/eu-biodiversitystrategy-2020>.
117

233

participation and monitoring.121 To assist in implementation, the EU has established ongoing
funding mechanisms.122
Overall, the EU has provided a set of guidelines in biodiversity fund application and proofing
to ensure that the EU expenditure on adverse impacts on biodiversity can be tracked and
sufficiently proven.123 Since the EU adopted these directives on marine strategy and habitat
conservation as a well-recognised regional inter-governmental body, EU member States have
demonstrated strong political willingness to comply with them. As the EU is planning policies
at a regional level, it can consider the whole region, and plan comprehensively, from a holistic
and integrated perspective. The EU is a member party to the Barcelona Convention. Therefore,
the EU’s Directives and other implementation activities could be deemed as its dynamic
performance under the Barcelona Convention. However, in the future implementation of EU
and MAP policy regulations and policy, coordination will still be needed to avoid duplication
of work between EU mandates and its performance of obligations under MAP.
6.2.10 Conclusion
Keeping up with new developments in marine environmental issues and making revisions
to regionalise them. The Barcelona Convention and its protocols have kept up with new
developments in international environmental protection and incorporated them into the
regional mechanisms by revisions of legal instruments or soft law instruments. This series of
practices has ensured that regional undertakings in marine environmental protection are
consistent with international trends and are up to date.
Positioning cooperation as a key in institutional arrangements. The six RACs in the
Mediterranean Sea have specific and clear mandates, and at the same time, they are closely
linked through regional arrangements including cooperative projects where each RAC can
make full use of their expertise and collaborate.
Securing financial resources. The Mediterranean Trust Fund has provided financial support
to activities relevant to marine environmental protection. It has actively explored more
innovative financial mechanisms, including a specific trust fund for MPAs to deliver financial
continuity for important regional practices in the conservation of biodiversity and habitats.
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Furthermore, the MAP seeks financial support from global organisations, including GEF,
which demonstrates the importance of regional capacities in gathering external funding through
proposals that meet the global agenda.
Institutional arrangements can be a two-edged sword. Institutional arrangements that cover
most of the issues related to marine environmental protection are necessary, especially when
discussing the implementation of protocols with a diverse focus. However, the complexity of
these institutions inevitably adds to the difficulty in implementation. Therefore, (1) the
predictability and clarity of institutional arrangements are important; (2) timely and effective
capacity-building programmes are crucial to the outcomes of implementation; and (3) the
establishment of national focal points corresponding to regional arrangements is critical in
transferring regional plans into national strategies.
6.3 Regional Practices on Marine Environmental Protection in the Caribbean Sea
6.3.1 The Caribbean Environment Programme (CEP)
The coastal States bordering the Caribbean Sea have been working collaboratively to deal with
the entire region's marine environmental problems. The conclusion of the Convention for the
Protection and Development of the Marine Environment of the Wider Caribbean region
(Cartagena Convention)124 and its protocols is the most significant initiative in this regard. One
major feature of coastal States in this region is that most of them are listed as Small Island
Developing States (SIDS) and this characteristic has been emphasised in regional cooperation
and will be discussed in section 6.3.3.
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Figure 6.4: The Cartagena Convention and its three protocols125
Under the UNEP RSP CEP in the Wider Caribbean, coastal States adopted the Cartagena
Convention in 1986 (Figure 6.4). The geographical coverage of the Convention includes the
Gulf of Mexico, the Caribbean Sea and the adjacent Areas of the Atlantic Ocean. 126 The
Cartagena Convention, together with its three protocols, has assisted its member States with
financial resources, technical capacity, education and research. The Cartagena Convention
focuses on different sources of pollution, including ships, dumping, land-based, seabed
activities and air pollution. 127 Article 10 of the Cartagena Convention is about specially
protected areas, aiming to protect rare or fragile ecosystems and the habitat of depleted,
threatened or endangered species. Under the Cartagena Convention, the Contracting Parties
shall endeavour to establish specially protected areas and shall exchange information about the
administration and management of these protected areas.128 In relation to this, article 13 of the
Cartagena Convention expands on the requirement of scientific and technical cooperation,
where the Contracting Parties undertake cooperation in the exchange of data and other
scientific information. 129 Three regional protocols were adopted accordingly, namely the
Protocol Concerning Co-operation and Development in Combating Oil Spills in the Wider
Caribbean Region (Oil Spills Protocol), the Protocol Concerning Specially Protected Areas and
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Wildlife (SPAW Protocol) and the Protocol Concerning Pollution from Land-Based Sources
and Activities (Land-based Pollution Protocol).130
Similar to the Mediterranean Sea, the Caribbean Sea region also established RACs for
implementation. Compared to the Mediterranean Sea, coastal States in the Caribbean Sea have
innovatively established the Regional Activity Network (RAN) as part of their regional
institutional arrangements. There are four RACs in the Caribbean Sea, focusing on oil spill
pollution, land-based pollution (two RACs) and specially protected areas respectively.131 RAN
works to coordinate with technical departments, governmental agencies, NGOs, and academia
to provide evaluation, advice and suggestions for coastal States, therefore expanding and
deepening regional sharing and cooperation in science and technology. Inter-RAC and intraRAN collaboration are encouraged,132 in response to article 13 of the Cartagena Convention
on appropriate cooperation through competent regional organisations and the unique needs of
the smaller island developing countries and territories.133
UNEP defined the Caribbean region's biggest challenge as improving the coordination of
support for planning, monitoring, management, and restoration of coastal and marine
ecosystems.
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CEP therefore operates with the aim to provide a framework for

‘comprehensive, integrated and coordinated efforts’ for sustainable development and
management of natural resources generated in marine and coastal ecosystems. The Caribbean
Sea region has recognised that integrated coastal area resource planning and management is
closely related to economic, social and environmental considerations. It should be
mainstreamed into every level of policymaking, implementation and monitoring. The
implementation of this idea calls for continuous participation from competent institutions.135
As a consequence, the Integrated Planning and Institutional Development (IPID) for the
Management of Marine and Coastal Resources was proposed to strengthen the capacity and
competence of regional institutions for generating integrated management plans for small
130
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islands and coastal areas. The IPID designs pilot projects on integrated coastal planning and
has prepared a regional methodological framework document to facilitate integrated coastal
planning activities in this region.
The regional methodological framework addresses issues including
(1) appropriate institutional and legal arrangements for the preparation and implementation
of integrated coastal and marine resource management plans;
(2) the organisation and implementation of an integrated coastal planning process at the
national level;
(3) the major components of the plan preparation, implementation, and management
process; and
(4) new approaches to integrated coastal area management planning, implementation, and
management.136
These four issues continue to be the focus of marine environmental work in the Caribbean Sea
region and have been demonstrated in the implementation of the three protocols and their
institutional arrangements discussed below.
6.3.2 The protocols and their institutional arrangements under the Cartagena Convention
6.3.2.1 The SPAW Protocol and the SPAW RAC
The SPAW Protocol was adopted in 1990, and it aspires to ‘take the necessary measures to
protect, preserve and manage in a sustainable way’, targeting ‘areas that require protection to
safeguard their special value’ and ‘threatened or endangered species of flora and fauna’.137 The
SPAW Protocol was the first international environmental document to use the ecosystem
approach for the conservation of biological resources, and it provides assistance for regional
implementation of the CBD.138 As the only regional legally binding biodiversity conservation
instrument for the Wider Caribbean, the SPAW Protocol contains specific regulations for
enhancing regional cooperation, public participation and raising public awareness, as well as
facilitating regional information distribution. The SPAW Protocol has regionalised several
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relevant international treaties besides CBD, including the Convention of Migratory Species of
Wild Animals (CMS)139 and CITES.
The SPAW Protocol employs protected areas as its major tool and aims to enhance the number
and quality of protected areas and managed areas in the Wider Caribbean Region, through
instruments including national and regional conservation management strategies and plans.140
By adopting and implementing the SPAW Protocol, contracting Parties have performed their
obligations under article 10 of the Cartagena Convention.141 Article 6 of the SPAW Protocol
requires member States to monitor user impacts, ecological processes, habitats, species and
population, and activities to improve management. The same article calls for measures to
develop public awareness and education programmes to enhance the appreciation and
understanding of protected areas. Article 7 of the SPAW Protocol establishes a cooperation
programme to support the selection, establishment, planning and management of protected
areas and the same article requires the creation of a network of protected areas. Article 11 gives
specific guidance on cooperative measures for the protection of wild flora and fauna. Article
13 of the SPAW Protocol requires Contracting Parties to conduct EIAs, including the
cumulative impacts of the proposed projects and activities that would have a negative
environmental impact and significantly affect areas or species that have been protected under
the SPAW Protocol.
As the leading international organisation for CEP, UNEP provided the Guidelines for
Integrated Planning and Management of Coastal and Marine Areas in the Wider Caribbean
Region (UNEP ICAM Guidelines).142 UNEP divided the development and implementation of
ICAM Programmes into four phases, the initiation phase, the analysis phase, the programme
design phase and the final implementation phase. For the initial phase, the selection of a leading
agency, institutional support, approval from the national government, and stakeholders'
involvement were essential.143 The UNEP ICAM Guidelines suggest that the SPAW Protocol
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and the integrated coastal area management (ICAM) can work together as an experiment in
complementarity. 144 The implementation of ICAM in the Caribbean Sea region aims to
strengthen sectoral management, as integrated coastal management should be used to
strengthen and integrate different sectors into the existing management framework instead of
replacing them. 145 The preservation and protection of coastal areas' productivity and
biodiversity mainly depend on the prevention of habitat destruction and pollution. Coastal
States therefore responded to these threats by adopting the Land-based Pollution Protocol and
the SPAW Protocol.146 The specification of ICAM in the UNEP ICAM Guidelines promotes
integrating EIAs, monitoring, public participation and spatial planning.147 Later in 1999, the
United Nations General Assembly (UNGA) Resolution 54/225 reminded coastal States
bordering the Caribbean Sea of the importance of adopting an integrated management approach
and encouraged the further development of this approach in this area when applying the
sustainable development principle.148
The SPAW RAC is the supporting institutional arrangement for the implementation of the
SPAW Protocol. The SPAW RAC is in charge of selecting, establishing and managing
protected areas, species monitoring, and endangered species restoration. Member States adopt
programmes of work for the SPAW RAC every two years. As the comprehensive regional body
in charge of specially protected areas, the SPAW RAC is also responsible for information
dissemination related to protected areas, the maintenance of online databases publication of
deliverables, the operation of three ad hoc working groups, and regional coordination among
different programmes, capacity-building including seminars and training sessions, conducting
scientific research and monitoring actions.
To provide member parties with professional support in the implementation of the SPAW
Protocol, three ad hoc working groups have been established.149
(1) The ad hoc working group on the listing of species to the Annexes (established in
2001): the mission of this ad hoc working group is to design criteria for the selection
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of species in the annexes to the SPAW Protocol and to examine the proposal of
listing of species in the annexes. This ad hoc working group has been dedicating
special attention to members’ technical and scientific capacities in the conservation
of endangered species.
(2) The ad hoc working group of experts on protected areas (established in 2001): the
missions of this ad hoc working group are to design guidelines and criteria for the
evaluation of protected areas to be listed, and to create a reporting format to assist
member States with listing proposals for protected areas. Later in 2011, a more
convenient online submission portal was created.150
(3) The ad hoc working group of experts to develop criteria for the assessment of
exemptions regarding article 11(2) of the SPAW Protocol (established in 2011): the
mission of this ad hoc working group is to design criteria and procedures to process
exemptions from the SPAW Protocol’s requirements with regard to traditional
activities according to article 11(2) of the SPAW Protocol.151
At the same time, the Communication, Education, Training and Awareness (CETA)
programme under the CEP supports the development and implementation of training
programmes at both national and regional levels through the Training of Trainers in Marine
Protected Area Management (ToT). This regional capacity-building programme aims to
increase the number of qualified personnel.152 Based on the ToT programme, the SPAW RAC
organised a mentorship programme. This mentorship programme seeks to enhance MPA
manager and practitioners’ capacities sustainably through pairing with marine resource
professionals as mentors from around the Caribbean, providing them with a platform on which
to discuss common and imminent issues in the Wider Caribbean region.153
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6.3.2.2 Caribbean Marine Protected Areas Management Network and Forum (CAMPAM)154
CAMPAM is a social network under the SPAW Protocol for enhancing the effectiveness of
MPAs in this region and it aspires to train the MPA managers, practitioners and fishers to
promote the application of best practices in the context of coordination of transboundary
areas. 155 The SPAW Protocol supports its member States by increasing recognition and
awareness of national MPAs and financial resources, and CAMPAM works as a major provider
of these small grants for this region’s relevant initiatives.156 For instance, CAMPAM assists
the implementation of the Eastern Caribbean Marine Managed Areas Network Project through
the CaMPAM-ECMMAN Small Grant Program by funding regional projects. 157 The
CAMPAM-ECMMAN Small Grant Program project not only provides financial support, but
also works as a regional platform of communication for all the participants including MPA
managers. For instance, it coaches MPA managers and facilitates the establishment and
maintenance of the MPA database. To complement the CaMPAM-ECMMAN Small Grant
Program’s role as a regional platform of communication, the mentorship programme
undertaken under the SPAW RAC, which was mentioned above, is working as a regional
platform that facilitates the information and experience exchange between junior and senior
MPA officers. The CAMPAM database was further established to deal with the lack of
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information and statistics, and it has grown to be a main component of the CAMPAM and an
important reference for regional analyses and periodic reports.158
In conclusion, practices related to protected areas, MPAs in particular, in the Caribbean Sea
have been based on a legally binding protocol, the SPAW Protocol, and have gained support
and guidance from a specific institution, the SPAW RAC, as the regional centre for protected
area selection, establishment and management. Simultaneously, guiding documents without
binding force, the UNEP ICAM Guidelines, in particular, have given specific suggestions
about implementation to coastal States in a more flexible way. As its specific implementation
institution, the SPAW RAC aims for a network of technical and scientific information, experts
and decision making in this region by establishing ad hoc working groups and the CAMPAM.
By using protected areas as its major tool, SPAW RAC has promoted the integrated
management approach and ecosystem-based approach by connecting separate protected areas
and providing concerted guidance.
6.3.2.4 The Land-based Pollution Protocol and the Oil Spills Protocol
The Land-based Pollution Protocol was adopted in 1999. It focuses on regional effluent
limitations and addresses agricultural non-point sources of pollution. The typical feature of the
Land-based Pollution Protocol is its annexes that further specify operative guidance for
member States to take action under the general requirements of the Land-based Pollution
Protocol. Annex I to the Land-based Pollution Protocol lists land-based sources of pollution
and activities. Annex II lays out the process of regional standards and practices for the
prevention, reduction and control of the sources of pollutants. Annex III establishes limitations
for domestic sewage and Annex IV focuses on the management of agricultural non-point
sources of pollution.159 As land-based pollution management depends on scientific information
and knowledge, a Scientific and Technical Advisory Committee was established to assist the
Contracting Parties. The Centre of Engineering and Environmental Management of Coasts and
Bays and the Institute of Marine Affairs serve as two RACs in the implementation of the Landbased Pollution Protocol.160
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The Oil Spills Protocol was adopted in the same year as the Cartagena Convention. It focuses
on national and regional capacities to respond to oil spill emergencies and cooperation among
States in the case of emergencies. The Regional Marine Pollution Emergency, Information and
Training Centre (REMPEITC-Carib) facilitates the implementation of the Oil Spills
Protocol.161
For oil spills and land-based pollution, EIAs and monitoring are important supporting
programmes. Therefore, the Assessment and Management of Environmental Pollution (AMEP)
programme pays considerable attention to the implementation of these two regional Protocols.
The AMEP programme works to prevent and reduce land and marine-based pollution, meeting
obligations under the Land-based Pollution Protocol and the Oil Spills Protocol. The AMEP
programme targets sources of pollution including solid wastes, marine litter and plastics,
untreated wastewater, pesticides and fertilisers, as well as pollution monitoring and assessment.
As a regional programme for relevant data sharing and collection, impact assessment and the
prevention of pollution, it provides best management practice and technologies.162 Annex 4 of
this thesis provides a table summarising regional actions in combating environmental problems
in the Caribbean Sea region.
6.3.2.3 The Caribbean Biodiversity Fund (CBF)
The CBF was established in 2012 to provide a sustainable flow of resources to support activities
that contribute substantially to the conservation, protection and maintenance of biodiversity in
the Caribbean. It sets out two goals: (1) to effectively conserve and manage at least 20 per cent
of the marine coastal environment by 2020 and (2) to establish fully functioning sustainable
financial mechanisms that will provide reliable funding over the long term.163 Considering
SIDS’ high dependence on natural resources, the CBF started the Conservation Finance
Program for the sustainability of natural resources. This program is designed for the
conservation, protection, management of biodiversity and natural resources, highlighting the
regional Protected Areas systems. 164 The CBF also focuses on the implementation of
ecosystem-based adaptation (EbA) and has established the EbA Facility. The EbA Facility
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accepts project proposals from local, national, regional and international institutions, for
building resilience to climate change thus reducing the vulnerability of livelihoods and
economies.165
6.3.3 The Caribbean Community (CARICOM) and SIDS
6.3.3.1 The CARICOM
The CARICOM is a grouping of twenty countries: fifteen Member States and five Associate
Members. 166 CARICOM was established under the Treaty Establishing the Caribbean
Community (Treaty of Chaguaramas) in 1973.167 As CARICOM was established to promote
economic integration and cooperation among its members, it serves as a regionally recognised
forum to ensure that benefits of integration are equitably shared and policies are coordinated,
with a special focus on economic policies and development planning. CARICOM builds on
four main pillars: economic integration; foreign policy coordination; human and social
development and security.
The original Treaty of Chaguaramas focused on the establishment of CARICOM and
established most of its institutional and procedural arrangements but did not include
environmental protection in its text. Environmental and sustainable development is later listed
as one of the functional cooperative areas within CARICOM, 168 and is reflected in the 2001
revision of the Treaty of Chaguaramas.169 The 2001 Treaty of Chaguaramas incorporated the
UNGA 54/225, recognising the necessity of integrated management of sustainable
development in the Caribbean Region.170 UNGA reiterated the importance of promoting an
integrated management approach to the Caribbean Sea area in the context of sustainable
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development again in 2002.171 The Council for Trade and Economic Development (COTED)
under the Treaty of Chaguaramas is responsible for promoting and developing policies for the
protection and preservation of the environment and sustainable development in this region.172
Article 60 of the 2001 Treaty of Chaguaramas, which is about fisheries management and
development, provides that the CARICOM shall collaborate with contracting parties in
safeguarding their marine environment from pollutants and hazardous wastes. Article 65 is
about environmental protection in this region, listing specific requirements of sustainable
development, the precautionary approach and scientific and technical data. In the Declaration
on Functional Cooperation issued by the heads of governments of the CARICOM Conference
of Parties, the environment was emphasised as a common heritage and participating
representatives acknowledged that quality of life and sustainable development rely on the
conservation and protection of this common heritage.173
The Caribbean Community Climate Change Centre (CCCCC) was established as a regional
coordinating body for climate change adaptation and a centre for information exchange. 174
CARICOM supports the CCCCC to coordinate regional response and adaptation to climate
change effects. In order to mitigate the impact of natural and human-induced disasters,
CARICOM established the Caribbean Disaster Emergency Management Agency (CDEMA).
CDEMA applies Comprehensive Disaster Management (CDM) as an integrated and proactive
method in risk management, which is of importance to coastal States in mitigating climate
change impacts.175 CARICOM initiated its Fisheries Resources Assessment and Management
Program in 1991, which was later replaced by the Agreement Establishing the Caribbean
Fisheries Mechanism in 2002 (2002 Fisheries Mechanism Agreement).176 The 2002 Fisheries
Mechanism Agreement aims to establish and promote cooperative arrangements for interested
States to efficiently manage the shared, straddling or highly migratory marine and other aquatic
resources, as well as provide relevant technical advisory and consultative services. 177 It
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emphasises the precautionary principle as a principle for sustainable use and management of
fisheries resources. The 2002 Fisheries Mechanism Agreement pays attention to small-scale
and industrial fisheries, income and food security and aquaculture, as they are important
sources of income for people living in coastal areas in the Caribbean Sea. 178 The Caribbean
Regional Fisheries Mechanism (CRFM) hosts forums for regional stakeholders in the decisionmaking process. It functions as a multilateral, regional and intergovernmental fisheries
organisation, although it does not have a decision-making mandate for the management of
fisheries.179!
CARICOM adopted its 2015-2019 Strategic Plan for the Caribbean Community, Repositioning
CARICOM (2015-2019 CARICOM Strategic Plan). The 2015-2019 CARICOM Strategic Plan
specifies outcomes within specific timeframes and proposed a management framework for the
reformation of existing governance mechanisms. 180 Building environmental resilience was
listed as one of the strategic priorities in the 2015-2019 CARICOM Strategic Plan and it
promoted the optimum sustainable use of marine natural resources and achieving a healthy and
integrated environment. 181 To achieve this goal, the 2015-2019 CARICOM Strategic Plan
advised member States to enhance climate change effect mitigation and adaptation, enhance
disaster management and mitigation, and better manage the environment and natural
resources. 182 Member States therefore needed to work on capacity-building programmes,
access to technologies and resource mobilisation.
Although the 2015-2019 CARICOM Strategic Plan aspired to guide the region in
environmental protection and sustainable development, it did not provide specific timelines for
different targets and its contents were general rather than providing practical implementation
guidance.183 To safeguard the management of the environment and natural resources, member
States were advised to adopt laws and regulations, work on EIA and promote ICZM.184
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In conclusion, CARICOM serves the region with a focus on economic development. As the
global connection between sustainable development and environmental protection emerged,
CARICOM revised its legal instrument to better accommodate demands in balancing
ecological and economic values, as well as regional needs in environmental protection.
CARICOM has designated different regional bodies in charge of issues including climate
change effect mitigation, fisheries governance and disaster management. With its recognised
regional influence, CARICOM is undoubtedly an important participant in regional marine
environmental protection activities.
6.3.3.2 The Caribbean States as SIDS
One of the significant characteristics of coastal States bordering the Caribbean Sea is that most
of them are SIDS, a group of States that made their first appearance on the global stage at the
1992 UNCED. 185 The Organisation for Economic Cooperation and Development (OECD)
defines SIDS as a diverse group of countries that, ‘share common challenges and vulnerabilities
that prevent them from investing in resilient development and seriously hinder their growth
prospects’. Their common challenges and vulnerabilities include high exposure ‘to natural
disasters and climate change’.186
Global attention and advice for governance have been proposed in multiple documents. For
instance, Chapter 17 of Agenda 21 has given special attention to SIDS:
Small island developing States…should develop and strengthen inter-island, regional
and interregional cooperation and information exchange…on the sustainable
development of small island developing States...187
UNGA Resolution 47/189 called for the convening of a global conference on the sustainable
development of SIDS. This global conference was designed to examine the nature and
magnitude of the special vulnerabilities of SIDS and to identify elements that SIDS need for
medium and long-term sustainable development plans. In addition, institutional arrangements
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at the national level, to enable SIDS to implement the relevant contents of Chapter 17 in
Agenda 21, were also scheduled in the UNGA Resolution.188
6.3.3.2.1 Climate change and natural disasters
For SIDS, a common problem is that economic development requires them to develop marine
and coastal resources. However, coastal and marine ecosystems are vulnerable to humaninduced pressure, and climate change has negatively impacted the environment. Gradually,
ecosystems that could serve as natural buffers from extreme events and protect human beings
from natural disasters have faced significant challenges from climate change impacts and
human activities. For instance, coral reefs that protect coastal ecosystems from storm surges
and wetland ecosystems that absorb floods.189
UNEP identified the disproportionate impact of climate change and sea level rise in SIDS as
emerging issues for SIDS.190 SIDS have a long history of dealing with extreme weather and
climate events including saltwater intrusion into agricultural land and forced migration. These
phenomena have continuous negative impacts on the economies, social development and
environment of SIDS. The growing magnitude and frequency of natural disasters and
associated sea-level rise have had considerable impacts on SIDS, for whom, adapting to climate
change has never been easy. 191 Therefore one pressing issue for SIDS is the resilience,
development and risk management in the face of extreme weather and climate phenomena.
Resilience is critical in the face of challenges from natural disasters, notably in economic and
environmental sectors. In response to the urgent need for disaster preparedness, Caribbean
SIDS have collaborated and shared best practices. Governments have mainstreamed disaster
preparedness into their policies and strategies, including the practices on CDEMA and CDM
introduced in section 6.3.3.1 of this Chapter.192
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Considering the limited resources that SIDS possess, how to optimise these scarce resources
and make them accessible, including financial, technical and technological resources, is vital
when SIDS are building resilience to climate change impacts over the medium and long terms.
In response to the imminent threats from climate change effects, CARICOM has established
CCCCC as the regional centre in charge.193
6.3.3.2.2 Overfishing and sustainable tourism
SIDS have an ‘inherent and disproportionate’ reliance on marine and coastal ecosystems with
fishing industries the most typical instance of this kind of reliance.194 For SIDS, small-scale
and artisanal fishing account for most of their fisheries industries, and often fishers are short
of proper equipment and technology. Therefore, education about potential negative impacts
and possible good practices and other forms of intervention options are important. Information
and material support remain significant in making fishing industries more sustainable.
Ecologically sustainable coastal development requires scientific identification of the ecological
limits and constraints, as well as asking economists and decision-makers to look out for
economic development possibilities within the ecological limits based on scientific research.195
In response to this CARICOM concluded the 2002 Fisheries Mechanism Agreement and
established the CRFM.196
At the same time, there are still unexploited natural resources in SIDS that demand attention.
For instance, mineral resources in their exclusive economic zones could generate large income
for some SIDS.197 However, the lack of technology and financial support has slowed down the
pace of resource exploitation in the SIDS. Concerns related to safety and sustainability have
also contributed to hesitation on the part of some SIDS to hasten their resource development.
Aesthetic, cultural and entertainment values generated from the marine ecosystems have been
of huge benefit to coastal livelihoods. Tourism has long been a major source of economic
income, however, it has also known to be damaging to SIDS natural resources and the
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environment.198 On most of the islands, community livelihoods depend on marine tourism.
Pollution from vessels, including cruise ships, yachts and commercial fishing boats, has
threatened the ecosystems. Tourism undeniably adds to the climate change impacts on marine
and coastal ecosystems such as coral bleaching and coral death. The conundrum for SIDS is
that if their tourism contracts, SIDS economies will suffer.199 Problems emerging from marine
and coastal tourism include pollution, invasive species brought by visitors and high demands
on coastal and marine resources.200
To deal with all these challenges, SIDS have realised that the diversification of their economies
is the foundation of a sustainable socio-economic development strategy. To combat these
problems, measures including limitations on the numbers of tourists and reinvestment of fees
collected from tourism industries into the environmental protection sector have been suggested.
At the same time, sustainable tourism has been promoted as a response to the prevention and
management of marine and coastal pollution. Projects including the development of sustainable
tourism have been discussed and executed by Caribbean countries.201 For instance, to cater to
the simultaneous regional dependence on coastal tourism and sustainable development, the
Soufriere Marine Management Area in St. Lucia has designated an 11-kilometre stretch of the
coastline for the purpose of a marina, marine reserves, and fishing areas. Economic revenues
generated from recreational activities in this region have made the management authority selffunding and due to their efforts in protecting the fish biomass, it has tripled in the marine
reserves and increases have been observed in the adjacent fishing priority areas.202
During the Covid-19 pandemic, tourism in the Caribbean, especially cruise-based tourism has
been negatively impacted. Due to its high economic dependence on tourism, the implications
for regional tourism and employment are significant. 203 The Covid-19 pandemic and its
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implications therefore mark the importance and urgency of developing sustainable tourism and
regional resilience towards climate change effects and global public health emergencies.204
6.3.3.2.3 Reliance on external support
When tackling the abovementioned marine environmental problems, including climate change
effect adaptation and unsustainable coastal tourism, it is critical that SIDS should also
participate in policymaking and developing their own regional expertise, instead of passively
accepting programmes from external resources, neglecting their specific conditions, which will
cause resource waste and inefficiency. Furthermore, for SIDS, sustainable ecosystem
management is significant in all aspects of development, due to their high dependence on
coastal and marine ecosystems for livelihoods, health and economic development.
As a result, coastal science should be considered at all stages of policymaking and
implementation, 205 especially the implementation of the precautionary principle and the
projections of possible negative impacts on the marine environment that call for scientific
evidence. Scientific evidence provides important guidance for decision-making, and plays
supportive roles in providing appropriate indicators, implementation and monitoring in the
whole process. Besides the general marine scientific research obligations under Part XIII of the
UNCLOS, the incorporation of innovative methods in information exchange, data management
and statistical analysis are all possible actions, which could be taken for improvement.206 SIDS
in the Caribbean are in need of providing a system where decision-makers and scientists could
make concerted and collaborative efforts that contribute to sustainable coastal ecosystem
management.207
However, in the process of implementation, one remaining question is that of the low level of
data generation, which leads to the inability to adequately capture resource accounting. In this
context, a long-standing problem among SIDS in the Caribbean Sea was pointed out by UNEP
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based on their surveys. Instead of actively participating and co-producing knowledge, SIDS
rely on external experts' information and data. 208 As a consequence, this region has not
developed its own regional knowledge base, nor has it formed a network of regional experts.
This limitation accumulated from their past practices has resulted in the inadequacy of regional
capacities to identify regional priorities in marine environmental protection.!
6.3.3.2.4 Regional efforts in compiling regional databases through closer cooperation
Past efforts in developing regional knowledge nonetheless should not be overlooked. To
achieve effective outcomes of the conservation and protection of the marine environment,
information, technology and knowledge exchange among scientists and policymakers, as well
as adequate access to information, statistics and data are required, as promoted in the 20152019 CARICOM Strategic Plan.209 As the regional underdevelopment has led to inadequate
regional communication and information exchange, clearing house mechanisms, repositories
and regional databases are suggested to minimise the challenge of data collection.210 These
mechanisms can lay a solid and reliable foundation for better understanding of the regional
marine status, decision-making, communication and technology transfer. In the Caribbean Sea
region, RACs and the RAN have played important roles in gathering scientific data and
applying such data to regional decision-making and implementation.211
To cope with their limited resources and achieve better coordination among regional projects,
the Caribbean Large Marine Ecosystem (LME) collaborates with the Gulf of Mexico LME and
the North Brazil Shelf LME, establishing the CLME+ hub, an online portal to collect relevant
knowledge, resources and data. These three LMEs are essential to many ecological processes.
All LMEs face critical and common problems including overfishing, pollution, habitat
degradation and climate change impacts.212 Therefore, the coherence of information collection
and decision-making in these three LMEs is important to these connecting waters and human
wellbeing. The CLME+ Strategic Action Plan aspires to enhance the regional governance
arrangements for the protection of the marine environment, establish and operate a regional
policy coordination mechanism for governance of the marine environment, with an initial focus
208
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on shared living marine resources and to enhance the governance arrangements for ecosystembased management of reefs and associated ecosystems (seagrass beds, mangroves, reef slopes
and coastal lagoons).
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Another regional project, the Biodiversity for Sustainable

Development in the Caribbean through the Ecosystem-based Management project, also aims
to enhance regional databases of MPAs in this region. Specifically, this project has increased
and updated MPA profiles, facilitating data exchange and establishing regular data updates,
dissemination, and analysis mechanisms. 214
6.3.3.2.5 Comments on the conundrum of SIDS in the Caribbean
Although the typical characteristics of SIDS are not shared with the SCS States, some common
problems also exist in the SCS. For instance, the problem of overfishing, the need to
mainstream sustainable development and environmental protection, as well as coastal tourism,
all have benefits and disadvantages for both the environment and the economy.
For SIDS, capacity-building is a critical step. As discussed earlier, the coastal States’ tendency
of relying on external resources needs to be changed. In particular, coastal States policymakers
and research institute could work on stopping the ‘parachute science’ practice.215 For coastal
States in the Caribbean, the mainstreaming of marine environmental protection into national
policies is suggested. International and regional researchers could develop joint research
agendas, and engage in consultation with stakeholders and the next generation of researchers
in host nations’, which are coastal States in the Caribbean in this context.216 For international
organisations, some actions have been taken to assist SIDS, including capacity-building
programmes for practitioners and financial and technical support. For regional initiatives,
CAMPAM, for instance, serves as a regional platform for MPA practitioners, which in the
future might be able to be developed as a regional platform for the harmonisation of regulations
and policies, and the standardisation of regulations and policies could demonstrate better
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capabilities of regional ocean governance, therefore attracting more international organisations
and donors so as to obtain financial and technical support. The CAMPAM has also been acting
as a major regional centre for information exchange. There have been other regional efforts on
the enhancement of regional databases, including the Marine Mammals Regional Bibliographic
Database, the Marine Mammal Interactive Mapping Tool, the Maritime Traffic in the Wider
Caribbean Region and the Lab Capacity Database. 217 The Caribbean Sea region has been
making efforts in enhancing information collection and dissemination. In addition, coastal
States have not only made efforts to establish an internal centre for information exchange, the
CAMPAM, but they have also collaborated with the Gulf of Mexico LME and the North Brazil
Continental Shelf LME to communicate information on closely connected waters.
6.3.4 Conclusion
A regional cooperation platform. A regionally recognised platform can better facilitate
regional cooperation as well as working as a bridge between global institutions, donors and
coastal States and regional bodies. CARICOM and CEP have been using their strengths in
coordinating between governmental and non-governmental agencies, as well as coordinating
between domestic and regional bodies to avoid duplication of work, as resources are limited in
this region and the allocation of resources remains significant. Their promotion of
environmental issues has contributed to the increasing mainstreaming of environmental
protection in policymaking.
Resource mobilisation and coordination. As mentioned previously, regional resources in the
Caribbean are limited. For underdeveloped regions like the Caribbean Sea, how to mobilise
and allocate limited resources is a critical part of practice. Resources could be mobilised
internally, which relates to better coordination and information exchange at different levels of
governments; externally, obtaining support, including experts, technology and finance from
international organisations and donors, is essential for the steady development of regional
actions. The Caribbean Sea coastal States have been working on gaining more recognition from
international organisations including GEF and UNEP.218
The implementation of the integrated management approach. Similar to the Mediterranean
Sea, the Caribbean Sea regions have paid considerable attention to the ICZM and have adopted
217
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protocols and projects to put the concept of integration into practice. The high recognition of
the integrated management approach has benefited the Caribbean Sea region in better
management of coastal and marine areas, as well as their resources. Specific regulations on
marine spatial planning (MSP), EIAs and MPAs, as well as a specific RAC, have provided
detailed guidance on national implementation.
‘Silos’ in marine environmental governance. In the Caribbean Sea area, ‘silos’ in
environmental governance have reflected an unwillingness to share data and lack of political
will in participation. Inconsistent project-based funding and lack of responsibility of
participants have created challenges for climate policy coherence. 219 In response to this
existing problem, regional States have set up ad hoc working groups and a network for MPA
practitioners (the CAMPAM) as flexible forms of cooperation and coordination. Other regional
efforts including facilitating access to information, statistics and data, thus standardising data
collection have also been made (the CEP Clearing Houses and Database).
6.4 Conclusion
This case study Chapter was led by the research question about regional cooperative practices
of marine environmental protection in the Mediterranean Sea and the Caribbean Sea and their
potential lessons for the SCS region. Regional cooperation on environmental protection has for
decades been promoted under the UNEP RSPs in these two regions. Regional practices include
adopting legally binding agreements and protocols on marine environmental protection and
specific issues including land-based pollution, oil spills and specially protected areas,
establishing RACs and RAN as well as compliance mechanisms. The Mediterranean Sea, as
the earliest RSP under UNEP, has provided abundant experience for other regions to draw from.
The Caribbean Sea, on the other hand, has accumulated experience and lessons in coordinating
cooperative activities of marine environmental protection among developing States, especially
SIDS.
Having recognised the importance of UNEP RSP practices, this Chapter therefore examined
regional practices regarding marine environmental protection in the Mediterranean Sea and the
Caribbean Sea respectively, aiming to provide some lessons and experience for coastal States
in the SCS on which to draw, with comparisons of the practices and conditions with the SCS.
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As the first RSP under UNEP, MAP has made considerable achievements in marine
environmental protection and regional cooperation, especially the conclusion and
implementation of the Barcelona Convention and its protocols. The Barcelona Convention
itself stipulates general obligations in marine environmental protection while at the same time,
its protocols take measures against different threats to the marine environment and promote
protective and precautionary methods. This convention-protocol model has promoted regional
compliance and implementation to some extent and has been put into practice in many other
regional seas including the Black Sea and the Baltic Sea.220
The Barcelona Convention and its protocols have considered and incorporated new
developments in marine environmental issues, including the sustainable development principle
and the integrated coastal management approach. MAP facilitated the establishment and
operations of the six RACs and coordination of projects among them, positioning cooperation
as a key element in its institutional arrangements. Through the Mediterranean Trust Fund and
its newly proposed trust fund for MPAs, MAP has secured financial supports for its
implementation of diverse environmental protection initiatives. It is noted that with such
specific and decentralised institutional arrangements, clarity of arrangements and capacitybuilding for better implementation as well as corresponding national focal points are critical.
The Caribbean Sea has strictly followed the guidance of the UNEP RSP, adopted its regional
convention and protocols and established RACs and a RAN. Having also established a
convention-protocol model promoted by the UNEP, the Caribbean Sea region however, still
has room for improvement. The demands of reversing degradation trends in the marine
environment have come to terms with economic development in this region, which was
reflected in the revision of the Treaty of Chaguaramas. This perception has to some extent
hindered the process of mainstreaming marine environmental protection issues into policies
and regional cooperation on marine environmental protection. CEP curates a regional
cooperation platform for coastal States to share resources and strategise regional actions to
avoid duplication of work. This is demonstrated by its regional efforts in CAMPAM and the
CEP clearinghouse. For coastal States with limited resources, effective resource mobilisation
and coordination is of significance in the Caribbean Sea. CEP has provided guidelines and
assistance for the implementation of the integrated coastal management approach.
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In both the Mediterranean Sea and the Caribbean Sea regions, coastal States have established
corresponding RACs as regional bodies for decision-making and implementation. This
decentralising method 221 has enhanced efficiency in implementation and provided more
focused and professional support to targeted regional problems. Both regions have received
support from professional international organisations including UNEP and GEF. These
international organisations have provided professional experience and advice on regional
institutional arrangements.
From the analyses in this Chapter and the previous Chapter, it is noted that there have been
important intergovernmental organisations in all three regions, which have been actively
engaged in marine environmental protection, and other ocean governance issues. The
participation of three intergovernmental bodies has undoubtedly enhanced regional policy
coherence and integration. The EU has not only been a contracting party to the Barcelona
Convention, but it has also adopted EU Directives concerning habitat conservation and
sustainable development. Regional goals set out in the EU directives have provided references
and sources for contracting parties’ performance of their obligations under the Barcelona
Convention and its protocols. Among contracting parties to the Barcelona Convention, there
are eight EU member States. The overlapping in memberships could possibly promote the
implementation of both the Barcelona Convention and relevant EU Directives. Although no
formal legal instruments such as the EU’s directives have been adopted in the Caribbean and
South East Asian regions, CARICOM and the Association of Southeast Asian Nations
(ASEAN) have also provided guidance and developed their strengths in marine environmental
protection, sustainable development and biodiversity conservation in soft-law forms.
CARICOM established the CCCCC as the overarching regional body for climate change effect
adaptation and as a node of information sharing. Similarly, the ASEAN Centre for Biodiversity
(ACB) serves as a professional body for biodiversity conservation in South East Asia and has
worked closely with China in relevant cooperative projects.222
These regional practices provide abundant experience for coastal States in the SCS for future
practices, including their institutional arrangements, financial mechanisms, information
exchange and capacity-building programmes. However, it would be short-sighted to jump to
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the conclusion that the convention-protocol model deployed in both the Mediterranean and the
Caribbean regions is a cure-all for regional environmental degradation, as every region needs
to adjust its policy planning to regional conditions, including economic, ecological and social
situations. In the SCS, the soft law instruments have been used for the reason that they are more
suitable for current regional needs and regional geopolitics, considering the urgent demands to
deal with environmental degradation in this region and the need for a non-binding framework,
where flexible projects encourage coastal States’ willingness to participate. With the
discussions of regional practices in Chapters 5 and 6, section 7.2 in Chapter 7 will analyse the
options of hard law and soft law instruments in the SCS in more detail.
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Chapter 7
Recommendations for Cooperation on Marine Environmental Protection in the South
China Sea
7.1 Introduction
This Chapter provides a series of practical options and recommendations for strengthening
regional cooperation on marine environmental protection in the South China Sea (SCS), with
a specific focus on enhancing the implementation of existing regional programmes and
initiatives, which is the main research question of this thesis. Prior to answering this main
research question, Chapter 3 has discussed how international marine environmental law
founded its sources in international legal principles and conventions, including the United
Nations Convention on the Law of the Sea (UNCLOS)1 and the Convention on Biological
Diversity (CBD). 2 Chapter 4 has demonstrated the implementation of the integrated
management approach as a feasible choice for cooperation on marine environmental protection,
with specifications of Marine Spatial Planning (MSP), Environmental Impact Assessment (EIA)
and Marine Protected Areas (MPAs) as appropriate tools. Chapters 5 and 6 focused on existing
regional cooperative practices of marine environmental protection, with analyses of their
strengths and weaknesses in three semi-enclosed seas, namely the SCS, the Mediterranean Sea
and the Caribbean Sea.
Based on the foregoing detailed research, this Chapter further discusses options and provides
recommendations on enhancing regional cooperation on marine environmental protection in
the SCS. The options and recommendations are divided into three sections. This Chapter first
discusses legally binding agreements and soft law instruments as possible options for the SCS.
It then suggests structured measures for coastal States to enhance their cooperation on marine
environmental protection in the SCS. These measures start from a proposal of regional
diagnostic analyses to collect scientific data and evaluate current situations of the marine
environment in the SCS region. Subsequently, actions regarding implementation mechanisms
are recommended, aiming at revitalising existing regional initiatives related to marine
environmental protection that have been discussed in previous chapters. Lastly, based on
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existing regional projects and experience, this Chapter specifies options and recommendations
for future implementation. Significantly, this Chapter discusses three regional projects, namely
the Coordinating Body on the Seas of East Asia Regional Action Plan on Marine Litter
(COBSEA RAP MALI), the municipality of Xiamen as the Integrated Coastal Management
(ICM) demonstration site under the Partnerships in Environmental Management of Seas for the
Seas of East Asia (PEMSEA) and the implementation of the Lancang-Mekong Environmental
Cooperation Strategy (LMC Environmental Strategy 2018-2022) between riparian countries.3
These three examples, selected from previously discussed regional programmes, demonstrate
regional efforts and attempts to collaborate on marine environmental protection, building up
regional expertise and capacity-building. The analysis of these three examples leads to the
discussion on their potential for scaling up in future regional actions, especially on the adoption
and implementation of action plans, the operation of demonstration sites and subregional
collaboration among transboundary countries. These recommendations at different levels aim
to enhance the implementation of marine environmental protection initiatives by providing
possible options on revitalising current regional organisations and programmes as well as
suggestions on their future work organisation.
7.2 The Discussion of Options for the SCS Region in Future Actions: Hard Law and Soft
Law
7.2.1 The conclusion of legally binding conventions and protocols
The United Nations Environment Programme (UNEP) Regional Seas Programme (RSP) has
helped to deliver regional ocean governance worldwide and has actively promoted the
implementation of programmes and the conclusion and enforcement of multilateral
environmental agreements, including the two case studies on the Mediterranean Sea and the
Caribbean Sea explored in Chapter 6.4 The Mediterranean Sea region has led the development
of a regional legally binding convention model and its protocols under the auspices of UNEP
RSP. The Convention for the Protection of the Marine Environment and the Coastal Region of
the Mediterranean (the Barcelona Convention)5 stipulates marine environmental protection
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obligations. The protocols adopted under the Barcelona Convention focus on a variety of
regional issues including land-based pollution, dumping, specially protected areas, hazardous
wastes and the integrated management approach. 6 These protocols have been proactively
implemented in the Mediterranean Sea region.
The Caribbean Sea region has adopted the Convention for the Protection and Development of
the Marine Environment of the Wider Caribbean Region (Cartagena Convention) 7 as the
regional convention and three protocols on land-based pollution, specially protected areas and
oil spills.8 In practice, as the priority for coastal States in the Caribbean Sea is still economic
development, the mainstreaming of marine environmental protection issues in national policies
and regional cooperation needs more attention and work.9
Many environmental legal instruments share the feature of a convention-protocol model. In
some instances, environmental treaties use appendices or annexes for lists of protected species
or activities under regulations, as another ‘tier’ of regulatory rules following an overarching
convention and protocols.10 This ‘three-tier approach’ brings in flexibility by allowing legal
amendments and other forms of revisions according to developments in politics, science or the
economic situation.11 For instance, in the case of the Caribbean Sea region, coastal States can
consider and prioritise their conditions and choose to ratify or accede to different protocols.12
COBSEA leads the UNEP RSP in East Asian Seas. COBSEA is based on the Action Plan for
the Protection and Sustainable Development of the Marine and Coastal Areas of the East Asian
Region (East Asian Seas Action Plan), which is not a legally binding regional agreement.13
After over thirty years of operation on a soft law basis, it would be difficult for member States
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to work on negotiating a new regional agreement on the marine environment, nor has the
political momentum for negotiating such a convention emerged. Nevertheless, this study does
not rule out the possibility of negotiating and adopting specific regional conventions on marine
environmental protection. The previous and current efforts in harmonising regional practices
can be deemed a consensus-building process and may lead to formal multilateral law-making
at a later stage.
7.2.2 The protocol-regional activity centre model
Both the Mediterranean Sea and the Caribbean Sea regions have decentralised the decisionmaking processes by designating RACs. 14 As argued in Chapter 6, this practice helps enhance
efficiency and provide professional support to a series of different marine environmental issues.
Chapter 6 explained that there have been specific protocols and their corresponding RACs in
both the Mediterranean Sea and the Caribbean Sea regions. The employed protocol-RAC
model has accelerated and enhanced the enforcement of relevant protocols, respectively.15
Although there has been a tendency so far to use soft law instruments in the SCS region, as
discussed in section 7.2.1 above, a future regional convention on marine environmental
protection is still an option. Should a regional legally binding agreement be concluded in the
future, subsequently, specific protocols on issues including land-based pollution, the
conservation of biodiversity and integrated coastal management could be adopted as
supplementary instruments for compliance.
In the SCS region, although there have not been any binding agreements or protocols on marine
environmental protection, in practice, coastal States and regional organisations have already
consciously established regional organisations, agencies and working groups that are devoted
to specific marine environmental protection issues. These regional initiatives have contributed
to regional marine environmental protection, formed networks among participants at different
levels and from different sectors, as well as provided coastal States with a practical
decentralising institutional arrangement.16
These existing regional projects and initiatives can continue to serve the SCS region as the
basis for networks of experts, sources of finance, and working formats of diverse issues related
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to marine environmental protection and the conservation of biodiversity. In future actions, each
regional programme could expand their memberships and scale up their existing collaborative
models, possibly developing them to be RACs. For instance, a proposal for establishing a RAC
for combating marine litter in the COBSEA has been put forward, and this will be discussed in
more detail in section 7.5.1 of this Chapter.
7.2.3 Soft law instruments
The role of soft law in international lawmaking has been acknowledged, especially its impact
on the development of international environmental law.

17

In the implementation of

international environmental legal instruments, particularly where scientific expertise is highly
demanded, soft law instruments can provide the detailed rules and technical standards required
for the implementation of international environmental conventions. For instance, the provision
of standards for best practice and due diligence.18 At the same time, the development of soft
law instruments can lead to multilateral treaty-making processes.19
An instance of the use of soft law instruments as a major tool is the cooperation on marine
environmental protection in the Arctic. Current issues in the Arctic, including ice melt and sea
level rise, shipping and navigation, fisheries and increasing access to previously inaccessible
resources, have changed dramatically due to the climate change impacts on the Arctic region.
To enhance regional cooperation in ocean governance, the Arctic States established the Arctic
Council in 1996.20 The Arctic Council does not have the authority to adopt legally binding
agreements, nor does it have a compliance mechanism to enforce its recommendations made
to member States. However, according to Soltvedt, recommendations by the Council can have
an impact on national processes and promote relevant national implementation.21 In practice,
it would not be easy for the Arctic Council to change into a treaty-based regional
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Relevant discussions include Pierre-Marie Dupuy, ‘Soft law and the international law of the environment’,
(1990) 12(2) Michigan Journal of International Law 420; Alan E. Boyle, ‘Some Reflections on the Relationship
of Treaties and Soft Law’, (1999) 48(4) The International and Comparative Law Quarterly 901.
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19
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International Lawmaking: Case Studies (Torkel Opsahl Academic EPublisher, 2012).
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Review on Law and Politics 73.
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intergovernmental organisation. To express their consensus on this matter, five Arctic States
published the Ilulissat Declaration after the Arctic Ocean Conference in 2008, stating that they:
…therefore see no need to develop a new comprehensive international legal regime to
govern the Arctic Ocean… will keep abreast of the developments in the Arctic Ocean
and continue to implement appropriate measures.22
To provide guidance for member States in coping with climate change effects, The Arctic
Council developed the Arctic Climate Impact Assessment (ACIA) to evaluate and synthesise
knowledge on climate change.23 The reports and recommendations put forward by the Arctic
Council and its working groups have guided member States in their ocean policies in the Arctic
region, for instance, the Update to Key Findings of Snow, Water, Ice and Permafrost in the
Arctic in 2017.24 Simultaneously, the Arctic Council serves as a forum for the negotiation of
treaties and agreements, for instance, the Agreement on Enhancing International Arctic
Scientific Cooperation in 2017 and the Agreement to Prevent Unregulated High Seas Fisheries
in the Central Arctic Ocean in 2018.25
As mentioned in section 7.2.1 above, COBSEA’s work is based on soft law instruments, and
this is commensurate with most of the other regional initiatives for the marine environment in
the SCS region. For instance, as demonstrated in Table 5.3 in Annex 5 of this thesis, PEMSEA
has been updating its understanding and implementation methods for the sustainable
development principle through adopting new versions of the Sustainable Development
Strategy for the Seas of East Asia (SDS-SEA).26 ASEAN and China have considered issuing
ASEAN-China Chairman’s Statements after each ASEAN-China summit as the accepted way
to demonstrate resolution and willingness in actions on both sides.27 As coastal States have not
22

The Arctic Council, 'The Ilulissat Declaration Adopted in Arctic Ocean Conference, 2008' (28 May 2008).
The Arctic Council, Barrow Declaration on the Occasion of the Second Ministerial Meeting of the Arctic
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Governance' (2010) 46(2) Polar Record 149.
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25
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agreed on a specific agenda for the negotiation of a regional legally binding agreement on the
marine environment, it is anticipated that for the relatively long term, regional cooperation on
marine environmental protection will be built principally upon soft law instruments in the SCS
region.
7.2.4 The participation of regional intergovernmental bodies
Intergovernmental organisations have played important roles in marine environmental issues
in the three regions studied in Chapters 5 and 6, the European Union (EU) in the Mediterranean
Sea region, the Caribbean Community (CARICOM) in the Caribbean Sea region and the
ASEAN in the SCS region. 28 The proactive involvement of these three intergovernmental
bodies in regional maritime issues has resulted in the adoption of specific instruments,
harmonised regional policies and practices as well as motivated their member States to take
more actions in achieving regional targets. For instance, the EU has adopted EU Directives in
the performance of its obligations under the Barcelona Convention and its protocols. 29
CARICOM and ASEAN have developed institutional arrangements or regional guidance for
member States in areas including the prevention of pollution, sustainable development and
biodiversity conservation. Specifically, the establishment and operation of the Caribbean
Community Climate Change Centre (CCCCC) and the ASEAN Centre for Biodiversity (ACB)
serve as regional professional platforms in their respective fields and provide portals for
information and data exchange. A longstanding cooperative commitment between ASEAN and
China is the adoption of the ASEAN-China Declaration on the Conduct of Parties in the SCS
(ASEAN-China SCS DOC). 30 The ASEAN-China SCS DOC demonstrates both sides’
determination to maintain and develop cooperation between governments and to build mutual
trust.
Before a comprehensive and durable settlement of the territorial and delimitation disputes can
be achieved, the coastal countries concerned may conduct cooperative activities, including
marine environmental protection and marine scientific research.31 After the conclusion of the
ASEAN-China SCS DOC, topics concerning cooperation on marine environmental protection
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See Chapters 5 and 6.
For instance, the Council of the European Communities, 'Directive 92/43/EEC on the Conservation of Natural
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and marine scientific research have been emphasised by both sides at many meetings of highranking officials. 32 ASEAN and China also established the ASEAN-China Joint Working
Group on the Implementation of the DOC (JWG-DOC). In the future implementation of the
ASEAN-China SCS DOC, more specific working groups could be set up to provide
professional support and expertise. For instance, should the regional diagnostic analyses that
will be proposed in section 7.3 be undertaken in the SCS region, a Working Group on Regional
Diagnostic Analyses could be set up to provide professional guidance for and facilitate the
conduct of regional diagnostic analyses. These possible future working groups could use
ASEAN-China collaboration as an inter-governmental platform, gradually building up
regionally concerted actions based on a consensus of imminent marine environmental issues,
so as to enhance regional capacities and collaboration.
7.2.5 Recommended pathways for the SCS region regarding soft law instruments
With the discussion in Chapter 6 about specific regional conventions for marine environmental
protection and the fact that there has not been a specific regional agreement for this issue in the
SCS, a question is consequently triggered: will this be a disadvantage for coastal States in the
SCS? After examining international legal frameworks for marine environmental protection and
regional practices relating to this issue in previous chapters, this thesis argues that despite the
lack of regional legally binding agreements for marine environmental protection, the SCS
region has developed a number of regional initiatives, including two specific regional
intergovernmental bodies (COBSEA and PEMSEA) that include most of the regional States as
member parties, to tackle the degradation of the marine environment and to conserve regional
biodiversity. Soft law instruments and informal lawmaking on marine environmental
protection have played a significant role in the region and such instruments and practices can
continue to play such a role in the future.
For current urgent needs in reversing environmental degradation and on geopolitical grounds,
the soft law instruments are therefore both viable and validating for the SCS region. The
flexibility of projects guided by soft law instruments encourage coastal States’ political will to
participate and it also ensures collaboration at a lower level or among non-governmental
organisations. In practice, coastal States and international organisations have used soft law
instruments mainly in this region and this has led to their wide recognition and attracted the

32

See section 5.4.3 in Chapter 5.
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participation of coastal States. COBSEA, the regional body for carrying out the East Asian
Seas under the UNEP RSP, has not adopted a legally binding convention or protocols. It has
mainly used a cluster of soft laws to demonstrate recommended actions taken by participating
States. These regional practices have suited the well-accepted ASEAN Way in the SCS region
and they have provided significant space for negotiations and consensus, avoiding complicated
adoption and ratification processes in international treaty-making.33
A significant concern is that soft law and informal lawmaking processes cannot necessarily
ensure implementation as these instruments and processes only call for voluntary actions by
States.34 However, the process of soft lawmaking and implementation, typically the repetitive
emphasis of relevant content, is a way to develop and gather a common understanding of
international environmental law principles and tools for implementing them in coastal and
marine environments. With consistent regional practices over time, States will begin to accept
these principles and widely recognised methods of implementation. The use of soft law
instruments in the Arctic has demonstrated that despite their non-binding nature, soft laws can
play a significant role in ocean governance. The use of soft law instruments and informal
lawmaking processes in the SCS region has also proved to be a practical and well-received
method, especially with ASEAN’s active participation in this region.
This section therefore suggests that the SCS coastal States can develop regional cooperation
based on the existing soft law structure, with more actions on strengthening implementation
cooperation through setting up institutional arrangements including RACs and more active
participation of regional intergovernmental organisations (ASEAN, for instance), harnessing
experience from regions like the Mediterranean Sea and the Caribbean. Over time, the
accumulative and consistent regional practices might lead to the conclusion of regional
conventions on marine environmental protection.
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7.3 Recommendations of Proposed Regional Diagnostic Analyses
7.3.1 The necessity and fundamental benefits of conducting regional diagnostic analyses
In order to provide coastal States in the SCS region with up to date information for decisionmaking and implementation, this section proposes the conduct of regional diagnostic analyses.
Issues to be investigated by coastal States through this assessment include, but are not limited
to, important habitats, the identification of the causes and impacts for marine environmental
status, economic and ecological assessments of the SCS region. The outcomes of these regional
diagnostic analyses could provide coastal States with baseline information regarding marine
environmental issues, motivating them to make further proposals and undertake projects, with
more precise guidance on priority areas of action. The necessity and real benefits of conducting
regional diagnostic analyses at the present time can be summarised as follows.
7.3.1.1 The necessity of updating the current maritime status of the SCS region
There has not been a regional diagnostic analysis in the SCS region in the past decade. The
latest version of regional maritime and coastal data collection is the Transboundary Diagnostic
Analysis (TDA) that was conducted in 2000 under the Reversing Environmental Degradation
Trends in the South China Sea and Gulf of Thailand project (UNEP-GEF SCS Project).35 As
demonstrated in Chapter 2, the available data and statistics are not up to date. In addition, data
and statistics are collected by different groups of scholars under different projects and are
scattered throughout diverse sources. This lack of updates on regional knowledge of the SCS
impedes effective policymaking, planning and action taking. The completion of these regional
diagnostic analyses and the compilation of the results could provide more accurate and
scientific information for policymaking and the design of national and regionally concerted
actions
7.3.1.2 The necessity of raising awareness on the urgency of protecting the marine environment
in the SCS region
Amid the concerns and discussions of responses to climate change effects, global warming and
sustainable development, a report on ecological conditions, marine science, policies and
institutional arrangements can provide a solid scientific foundation for timely action, as well
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as raise public awareness concerning the existing and impending negative impacts on
livelihoods, economic development and ecosystems of coastal States. Many coastal States in
the SCS region are undergoing fast industrialisation and urbanisation, especially in coastal
areas.
Thus before more irreversibly negative impacts are left on the regional marine environment,
cooperative actions to coordinate economic development and environmental protection, so as
to achieve sustainable development of resources, are critical. Therefore, carrying out regional
diagnostic analyses is expected to provide compelling scientific evidence and further impetus
for concerted regional actions. Annex 5 of this thesis provides detailed options of investigation
questions for the proposed regional diagnostic analyses. These investigation questions cover
content including baseline information regarding the marine status of the SCS (critical habitats,
marine pollution and overexploitation of living resources), the ratification and accession status
to international treaties relating to marine environmental protection, the implementation of the
integrated management approach and the participation of coastal States in cooperative regional
practices on marine environmental protection in the SCS. These survey questions aim to
provide comprehensive reports for policy making and actions taken by the coastal States in the
SCS.
7.3.2 The organisation of the proposed regional diagnostic analyses
As can be gleaned from Table 5.4 in Annex 5 of this thesis, no regional organisation has all
SCS coastal States as its member parties. Nevertheless, considering the overlapping of
memberships and close cooperation among coastal States, this does not constitute a significant
deficiency. COBSEA and ASEAN both have most of the coastal States as member parties
(Brunei is not a party to COBSEA; China is not a party to ASEAN). PEMSEA has strengths
in its networks of local government through the ICM Sites programme and the PNLG. Mekong
River Commission (MRC) and Lancang-Mekong Cooperation (LMC) have established
collaboration between six riparian countries, among which three are coastal States of the SCS.
Coral Triangle Initiative on Coral Reefs, Fisheries and Food Security (CTI-CFF) has three SCS
coastal States and is dedicated to regional cooperation on coral reef conservation and
management. The Southeast Asian Fisheries Development Centre (SEAFDEC) has attracted
broad participation in the SCS region, with its emphasis on living resource management.
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Based on the discussions in Chapter 5 around regional practices of marine environmental
protection cooperation and Table 5.4 in Annex 5, ASEAN may be the most suitable body to
lead the regional diagnostic analyses, for the reason that ASEAN is widely recognised among
its members and has been closely cooperating with China on marine and coastal issues. To be
specific, ASEAN working group on marine and coastal environment (AWGCME) could serve
as the agency in charge of the processes and compilation of results, with the Chinese
delegation's participation.
As Table 5.3 in Annex 5 is for collecting information about regional organisations, each
regional organisation could conduct their own research and transfer collected data and
information to the AWGCME. With a specific regional agency in charge of the regional
diagnostic analyses, over the long term, the regional diagnostic analyses could be conducted
regularly and could ensure that decision making in coastal States and the SCS region is based
on more accurate marine and coastal conditions.
7.3.3 The outcomes of the proposed regional diagnostic analyses
After a Coastal State completes the surveys regarding the questions in the proposed regional
diagnostic analyses, they should then respond to the following three questions for future marine
environmental protection actions:
(1) What to protect? (coloured in blue in Annex 5 Tables 5.1 and 5.2) (endemic and
endangered species, ecosystems, habitats and biodiversity, for instance)
(2) What to enhance? (coloured in green in Annex 5 Tables 5.1 and 5.2) (legislation,
regulations, existing enforcement practices, participation in regional initiatives, for
instance)
(3) What to mitigate? (coloured in red in Annex 5 Tables 5.1 and 5.2) (the reduction and
the prevention of marine pollution, overfishing, destructive fishing practices, for
instance)
With this information collected and updated, a coastal State can consequently develop and
modify its own national action plan for marine environmental protection as guidance for its
future actions. The regional agency that is in charge of the organisation of the regional
diagnostic analyses, as discussed above, the AWGCME, can collect and publish data and
statistics from coastal States and work on suggestions for priority areas of regionally concerted
actions.
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7.4 Recommendations of the Implementation Mechanism
7.4.1 Introduction
The establishment of compliance and/or implementation mechanisms intends to support
member States in fulfilling their obligations. For instance, the Mediterranean Action Plan
(MAP) set up a Compliance Committee for the Barcelona Convention and its protocols.36
Additionally, the Convention on Environmental Impact Assessment in a Transboundary
Context (Espoo Convention)37 has a specific Implementation Committee to review parties’
compliance and assist parties’ performance of obligations.38 Compliance and implementation
are often used interchangeably in the discussions on conformity with obligations under legal
instruments. Compliance is closely related to legally binding provisions that provide
obligations for member parties. 39 Bodansky comments that the term ‘implementation’ is
usually reserved for when an international rule, and the behaviour the rule aims to change, is
more ‘attenuated’.40 As discussed in Chapter 3, Part IX of UNCLOS promotes the coordination
of the implementation of rights and duties concerning protecting and preserving the marine
environment among States bordering enclosed or semi-enclosed seas.41 Part XII of UNCLOS
provides the obligation to protect and preserve the marine environment.42 However, UNCLOS
does not require national performance information, nor does it have multilateral noncompliance procedures or non-compliance response measures, which fits into the previously
mentioned ‘attenuated’ condition.43 In addition, since there is no legally binding instrument on
marine environmental protection specific to the SCS, the broader term ‘implementation’ is
more appropriate for use in this regional context.
Therefore, this proposed implementation mechanism in the SCS region is not a compliance
mechanism similar to the ones established according to articles in the legally binding Barcelona
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Convention or the Espoo Convention that are staffed with professional personnel,44 nor does a
regional organisation in the SCS have the capacity to host such an implementation mechanism
under their mandate. The proposed implementation mechanism in this section, instead of
establishing a compliance mechanism under existing regional bodies, is more of a practical
proposal of how to enhance the implementation of existing marine environmental protection
programmes across the SCS region as discussed in previous chapters. As this proposed
implementation mechanism does not possess features or the authority of enforcement, it falls
into the ‘managerial model’ characterised by Chayes and Chayes, with a focus on facilitating
the implementation of international treaties and soft law instruments.45
7.4.2 Facilitative measures for an implementation mechanism in the SCS
The discussion of this section is based on Figure 7.1 as to how the proposed implementation
mechanism in the SCS can work to achieve its goals.

Figure 7.1: The design of the proposed implementation mechanism
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Regional diagnostic analyses should form the scientific basis for the proposed implementation
mechanism. As discussed in section 7.3, these analyses can prepare coastal States with detailed
and comprehensive scientific statistics, data and knowledge about the regional marine
environment. Regional diagnostic analyses identify and prioritise regional environmental
problems and seek solutions to root causes. With the answers to three questions: what to
enhance, what to protect and what to mitigate in marine environmental protection, regional
organisations and coastal States could take the following facilitative measures: (1) the
coordination of existing programmes: how regional intergovernmental organisations could
better play their roles and (2) capacity-building programmes targeting specific projects,
especially the implementation of the integrated management approach.
7.4.2.1 Facilitative measure 1: The roles that existing regional organisations can play in future
actions
To achieve more effective regional cooperation on marine environmental protection in the SCS
region, coastal States can build on existing regional intergovernmental bodies and programmes,
assigning specific roles to regional organisations based on strengths and capacities of each
organisation assessed in the proposed regional diagnostic analyses in section 7.3, to achieve
better regional coordination and coherence.
(1) COBSEA strengthens its role as the leading overarching regional coordinating body for
marine environmental protection
As the policy coordination and implementation body in the East Asian Seas under the UNEP
RSP, COBSEA is experienced in harmonising regional actions in marine environmental issues,
especially in combating marine pollution in this region. In its role as the regional representative
for UNEP, COBSEA has actively built connections between member States and professional
international organisations. In view of this strength, COBSEA is capable of leading future
regional marine environmental protection and enhancing cooperation among coastal States.
The COBSEA Strategic Directions 2018-2022 identifies three thematic issues in the region: (1)
land-based marine pollution, (2) marine and coastal planning and management and (3)
overarching governance. Under the theme of ‘overarching governance’, the COBSEA Strategic
Directions 2018-2022 states that COBSEA aspires to implement its mandates and makes use
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of its strengths in speeding up the identification of regional priority issues, policymaking and
implementation.46
In the COBSEA Strategic Directions 2018-2022, COBSEA makes commitments to the
implementation of regional projects on coastal and marine spatial planning, MPAs and fisheries
management. 47 In its operation, COBSEA works as an intergovernmental mechanism for
science-based policy arrangements.48 The Secretariat of COBSEA is in charge of conducting
an annual assessment of progress and reviewing implementation of the COBSEA Strategic
Directions 2018-2022, supporting member States in their action-taking.
Compared to other established regional organisations, COBSEA has strengths in its
international expertise on environmental protection, and connecting resources, as a
coordinating body under UNEP RSP.49 In the proposed implementation mechanism, with the
design of the Strategic Directions 2018-2022, COBSEA can strengthen its leading role in
marine environmental protection in the SCS region, primarily through its capacities of regional
coordination in specific programmes including coastal and marine spatial planning and MPAs.
In addition, its institutional arrangements, including the Secretariat, are well-established and
systematic in ocean governance and can continue to serve the region with their mandates and
expertise.
It is of note that the last time that member States reviewed the COBSEA Action Plan was more
than 25 years ago and the negotiation of a new COBSEA Action Plan that incorporates new
developments in global and regional marine environmental protection is urgently needed.
(2) PEMSEA as a regional clearinghouse for the exchange of information, data and
statistics
PEMSEA has broad memberships among the SCS coastal States and another feature of its
engagement and its function as a regional forum in regional maritime issues is its close links
with the private sector, local governments and communities, as well as the scientific
46
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communities. It has been providing professional knowledge to local governments about hazard
prevention and management, pollution and waste reduction management as well as habitat
protection, restoration and management over its 25 years engagement in the Seas of East Asia.50
PEMSEA has established the PLNG as a mechanism for collaboration between local
governments and stakeholders including research institutes, the private sector and nongovernmental organisations (NGOs). PEMSEA has a focus on coastal area management in its
project areas, especially the promotion and implementation of its region-wide ICM project.51
Other measures taken by PEMSEA to enhance its regional role in ocean governance include
the State of the Coasts Reporting System for national governments, which facilitates
government in evaluating their implementation of ICM programmes.52
Based on the comprehensive services and roles PEMSEA has been providing and undertaking
in the Seas of East Asia, it has the capacity and the essential high level of recognition from
coastal States to act as a clearinghouse for the exchange of information, data and statistics.
Based on its established networks and professional knowledge of the region, it is well
positioned to continue to assist coastal States in building resilient and sustainable coastal and
marine environments, with continuous empowerment through capacity-building activities, data
sharing and regional development of expertise and knowledge, technical and technological
development about marine environmental protection. PEMSEA has established an active
online portal for its programme, the Seas of East Asia (SEA) Knowledge Bank which provides
information about integrated coastal management in the Seas of East Asia 53 similar to the
Natura 2000 Viewer organised by the European Environment Agency (EEA) of EU.54 This
proposed measure reflects Chapter 40 of the United Nations Conference on Environment and
Development (UNCED) action plan (Agenda 21) about information for decision-making. As
pointed out by Chapter 40.3 of Agenda 21, there is a general lack of capacity, particularly
among developing States, to collect and assess data, for the transformation of data into useful
information and for the later dissemination stage. There is also a need for improving the
50
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coordination of data and information from different sectors, including environmental social
and developmental.55
In addition, as a regional clearinghouse, PEMSEA could integrate previous and existing
databases in the region, acting as a one-stop for marine and coastal data and information.56
(3) ASEAN works as a forum for consultation, negotiation and cooperation at the
governmental level
The establishment of the ASEAN Experts Group on the Environment (AEGE) and the ASEAN
Committee on Science and Technology signalled the beginning of cooperation on ASEAN's
environmental issues in 1978; the AEGE then turned into the ASEAN Senior Officials on the
Environment (ASOEN). The ASOEN and the Meeting of the ASEAN Environment Ministries
(AMME) work on environmental issues under the ASEAN Socio-cultural Community (ASCC).
The AWGCME, the ASEAN Working Group on Nature Conservation and Biodiversity
(AWGNCB) and the ACB are bodies supporting the ASOEN, AMME and ASCC (Figure
7.2).57 For the signature programme under ASEAN to establish and manage heritage parks, i.e.
the AHP programme, ACB is the professional body in charge of its nomination,
implementation, and collaboration.58
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Figure 7.2: ASEAN structure and bodies for environmental protection
ASEAN’s broad membership in the SCS region and its close cooperation with China and other
regional marine environmental organisations including CTI-CFF provides a solid foundation
for its continuing participation in future regional marine environmental protection issues in the
SCS. Prominent examples of cooperation between China and ASEAN have been the signing
of the 2002 ASEAN-China SCS DOC 59 and the ongoing negotiation of a South China Sea
Code of Conduct (ASEAN-China SCS COC). 60 These regional practices signal mutual
expectations on achieving norms of action on regional issues. Other regional cooperative
activities have also taken place in multiple fields, including a Joint Statement on the
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Application of the Code of Unplanned Encounters at Sea (CUES) in the SCS,61 the Ad Hoc
Technical Official Meetings on important regional issues including marine environmental
protection and the safety of navigation; 62 and the Plan of Action to Implement the Joint
Declaration on the ASEAN-China Strategic Partnership for Peace and Prosperity (20162020).63
Based on ASEAN's continuous efforts among its member States and with other country
partners, this thesis therefore recommends that ASEAN could strengthen its role as a regional
intergovernmental body in marine environmental protection. Its broad and high-level
membership provides a sound basis for it to continue as a forum for consultation, negotiation
and cooperation at the governmental level.
7.4.2.2 Facilitative measure 2: capacity-building programmes targeting specific projects,
especially on the implementation of the integrated management approach
For better performance of existing regional organisations in implementation, capacity-building
and training programmes for practitioners working on specific projects need to be carried out.
As discussed above, COBSEA, PEMSEA and ASEAN have their strengths in marine
environmental protection and can take up different roles in coordination among coastal States.
To follow up on this proposed measure, each regional organisation could work on setting up
specific working groups according to their work focus and strengths, facilitating better
implementation of their action plans, and equipping regional practitioners in marine
environmental protection with professional skills and knowledge. For instance, COBSEA RAP
MALI includes training and capacity-building as one supportive activity for implementation.
The training and capacity-building activities serve to disseminate knowledge about marine
litter generation pathways, impacts, and preventive action to better apply the technical sectoral
guidelines. COBSEA RAP MALI deals with both land-based and sea-based sources and
therefore, it specifically targets professional personnel working in government agencies, port
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authorities and the shipping industry. 64 These particular training and capacity-building
programmes ensure the effectiveness of training outcomes.
Data collection and management in the marine and coastal sector require a high level of
scientific knowledge and skills, and they are important for smooth implementation of the
integrated management approach and carrying out MSP, EIA and MPA. Taking this into
consideration, regional capacity-building programmes for MSP, EIA and MPA are highly
recommended. Many international organisations have been working on facilitating and
standardising the implementation of the integrated management approach. For example, the
category of protected areas published by the International Union for Conservation of Nature
(IUCN), the MSP guidelines by the United Nations Educational, Scientific and Cultural
Organisation (UNESCO) and United Nations Economic Commission for Europe (UNCEC)’s
work on enforcing the Espoo Convention.65 For the SCS region, coastal States can build on
their National Biodiversity Strategies and Action Plans (NBSAPs) submitted to CBD, as most
of them have mentioned the integrated management approach and carried out MSP, EIA and
MPA in their national policies. 66 Simultaneously, regional organisations can work on
establishing the following proposed working groups to provide professional insights and
capacity-building for coastal States:
(1) Regional Working Group on MPAs, collaborating with IUCN.67
(2) Regional

Working

Group

on

MSP,

collaborating

with

Intergovernmental

Oceanographic Commission (IOC) Sub-Commission for the Western Pacific
(WESTPAC) under UNESCO.68
(3) Regional Working Group on EIA, collaborating with UNEP.69
As discussed in Chapter 5, the SCS region has a region-wide implementation of MPAs, from
domestic legislation and regulations to a regional program, the AHP programme. Therefore,
64
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65
See section 4.4.3.1 in Chapter 4.
66
See section 4.6 in Chapter 4.
67
Graeme Kelleher and Richard A Kenchington, Guidelines for Establishing Marine Protected Areas (IUCN,
1991) vol 3; Dan Laffoley, Establishing Resilient Marine Protected Area Networks-Making it Happen (IUCN,
2008).
68
Charles Ehler and Fanny Douvere, 'Marine Spatial Planning: A Step-by-Step Approach toward Ecosystembased Management', Intergovernmental Oceanographic Commission and Man and the Biosphere Programme,
(2009).
69
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the proposed Regional Working Group on MPAs could be operated by ACB, as it is the agency
in charge of managing AHPs and is in close cooperation with China.70 The Regional Working
Group on MSP could be organised by PEMSEA for the reasons that (1) IOC-WESTPAC is a
non-country partner of PEMSEA, and (2) MSP plays an important role in the PEMSEA ICM
program. 71 UNEP is the Secretariat of COBSEA and it is experienced in facilitating EIA
worldwide. In the Action Plan for the Protection and development of the marine and coastal
areas of the East Asian Region (East Asian Seas Action Plan), environmental assessment is
also emphasised as a priority. Therefore, COBSEA could be the organiser of the Regional
Working Group on EIA. When future regional practices accumulate, regional guidelines for
MSP, EIA and MPA could be compiled and issued by each working group respectively, for the
purpose of assisting national actions and leading to regional standardisation.
7.5 Recommendations of Three Regional Projects that Could be Scaled up for Related
Cooperative Activities in Future Actions
7.5.1 COBSEA RAP MALI
The COBSEA RAP MALI is an example of the previous discussion of regional collaboration
on a specific maritime issue. It fits into the discussion of conducting regional diagnostic
analyses and the establishment of special working groups in sections 7.3 and 7.4. Firstly, the
development and update of the COBSEA RAP MALI started from the analyses of national
policies or planning frameworks related to marine litter.72 With the information and references
provided, a draft revision of the COBSEA RAP MALI was prepared. Secondly, COBSEA RAP
MALI commenced as a project under a regional body (namely COBSEA) and
Intergovernmental Meeting of COBSEA, which ensured the consensus among contracting
parties and demonstrates the political will to participate in later implementation stages by
member States. The adoption and revision of the COBSEA RAP MALI came into effect by
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generating a regional action plan that reflects every coastal State’s concerns and determination
on marine litter issues, and it is a collaborative outcome of contributions from coastal States
and regional experts.73
COBSEA updated the COBSEA RAP MALI during the 24th Intergovernmental Meeting of
COBSEA in 2019.74 The COBSEA RAP MALI aims to ‘consolidate, coordinate and facilitate
cooperation, and implement the necessary environmental policies, strategies and measures for
sustainable integrated management of marine litter in the East Asian Seas region’.75 The 2019
COBSEA RAP MALI encourages and assists member States in adopting and performing
obligations under legal instruments such as UNCLOS and the International Convention for the
Prevention of Pollution from Ships (MARPOL 73/78),76 as well as the enforcement of existing
national legal instruments according to international guidelines. Apart from these legally
binding instruments, soft law instruments, including guidelines, have been suggested in
preventing and reducing marine litter from sea-based sources, especially from fisheries and
marine coastal tourism, the management measures of fishing gear in the FAO Code of
Responsible Fisheries, for instance, to provide guidance and reference for marine litter
management and prevention.77 The 2019 COBSEA RAP MALI prioritises four main actions
that it will focus on in the future. All come with detailed activities and lead authorities in tables.
These guidelines on actions, activities and lead authorities provide useful assistance and
references for implementation by coastal States.78 The COBSEA Working Group on Marine
Litter is the leading body within COBSEA in charge of the implementation of the 2019
COBSEA RAP MALI. It is the coordinating body for institutional cooperation with relevant
global and regional bodies, in facilitating implementation of international conventions and
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agreements, through actions including regional conferences, transfer of knowledge and the
establishment of partnerships among stakeholders.79
One highlight in the actions and activities designed within the 2019 COBSEA RAP MALI is
its use of legal and economic instruments. 80 This top-down approach aims to assist countries
in implementing and enhancing the quality of government measures and developing and
adopting legal instruments in the management and prevention of marine litter. The 2019
COBSEA RAP MALI connects resources with international and regional agencies to better
implement this action plan, for example, the regional conferences for stakeholder engagement
with ASEAN.81 The 2019 COBSEA RAP MALI proposes the development of National Action
Plans on Marine Litter, aiming to assist member States in better planning for the management
and prevention of marine litter. To assist the development and implementation of National
Action Plans on Marine Litter, regional guidelines and a regional reporting format are
promoted accordingly. Drawing from the establishment and operation of RACs in other UNEP
RSPs, member States at the 24th Intergovernmental Meeting of COBSEA suggested that the
Regional Capacity Centre for Clean Seas (RC3S) in Indonesia be scaled up as a RAC, for its
speciality and expertise in capacity-building, knowledge management, awareness-raising in
land-based pollution, marine litter and microplastics.82
These regional actions of adopting the COBSEA RAP MALI could be references for regional
collaboration on other specific maritime issues in the future. Its features can be summarised as:
(1) the organisation of concerted work by coastal States and regional experts; (2) the
establishment of a specific regional working group, i.e. the Working Group on Marine Litter;
(3) the detailed design of specific actions and activities on the prevention of sources of marine
litter, monitoring and assessment of marine litter and support for their implementation and (4)
the coordination by a professional regional organisation, namely the COBSEA under UNEP
RSP.
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In conclusion, the COBSEA RAP MALI started as a project for the whole region; it is built on
COBSEA and aspires to be implemented broadly among coastal States. It has strengths in broad
participation and professional leadership from COBSEA. The operation of the COBSEA RAP
MALI could be modified to fit the protection and preservation of important habitats including
coral reefs in Tables 5.1 and 5.2 in Annex 5 of this thesis, or the implementation of the
integrated management approach discussed in section 7.4.2.2. In practice, particular action
plans work similarly to the specific regional protocols adopted under the Barcelona Convention
and the Cartagena Convention and these ‘quasi-protocols’ could provide coastal States and the
region with guidance and instructions on how to carry out specific actions and activities.
7.5.2 Xiamen as a demonstration ICM Site under PEMSEA ICM project
Xiamen is an example of the use of demonstration sites in the SCS region. As introduced in
Chapters 4 and 5, the municipality of Xiamen has been a pilot ICM demonstration site since
the beginning of the ICM Sites programme under PEMSEA, featuring its coordinating
mechanism for legislation, implementation and enforcement of coastal and marine
management.83 The example of Xiamen city serving PEMSEA ICM project as a demonstration
site could be used in other regional initiatives to provide participating States or local
governments with guidance and experience in implementation.
As a port city and a coastal tourist city in Southeast China, Xiamen used to be disorganised in
maritime spatial distribution and was facing severe environmental degradation.84 In response
to these environmental problems and conflicts in spatial distribution, Xiamen has been carrying
out marine functional zoning as an environmental management instrument. 85 Until 2008,
Xiamen developed its marine functional zoning in three stages, with an increasing emphasis
on technical elements in the planning and implementation.86 The Xiamen marine functional
zoning schemes have been implemented through legislation and regulations (the Regulation on
the Uses of Xiamen Sea Areas, for instance), enforcement and monitoring (the establishment
of the Marine Management Coordination Committee, MMCC, for instance), as well as the
participation of expert groups (the Third Institute of Oceanography of State Oceanic
Administration and the Xiamen University, for instance). The Xiamen marine functional
83
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zoning takes both economic and ecological values into consideration, promoting the emerging
marine industries and allocating areas for protection purposes.87 For more effective decisionmaking, Xiamen delegated decision-making to the specially established committee, MMCC.
The MMCC, as a high-level and interagency committee, is responsible for the coordination of
coastal development policies. 88 Within the MMCC, an interagency enforcement team was
formed to ensure legal and regulatory enforcement.89

Figure 7.3: Xiamen Integrated Management Coordinating Mechanism90
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Figure 7.4: Xiamen Coastal Management Legal Framework91
As a special economic zone in China, Xiamen enjoys a high level of autonomy in decisionmaking and the regulation of maritime activities, which takes into consideration its special
political, economic and ecological conditions. Figure 7.3 and Figure 7.4 illustrate the
institutional arrangements and legal frameworks for its implementation of the integrated
management approach. The Zoning Board and the Land Bureau authorities have integrated
marine and terrestrial spatial planning. Given the fact that Xiamen is boosting its marine-based
industries, the integrated management coordinating mechanism has included a number of
economic sectors, especially the participation of the Tourism Bureau and the Port Office.
Simultaneously, the Environmental Protection Bureau and the Marine Supervision Bureau are
in charge of the marine environmental protection issues. Its legal framework has combined
economic and environmental sectors and demonstrated the principle of sustainable
development. To ensure scientific implementation processes, a marine expert group has been
formed to provide professional support.
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As one of the first two ICM Sites of PEMSEA, Xiamen has tested the implementability of ICM
as a working modality and has put the ICM framework and processes into practice and provided
valuable experience for other member parties of PEMSEA.92 As an ICM site, Xiamen has made
efforts to implement and promote programmes, including the Integrated EIA (IEIA), Integrated
Information Management System and Integrated Marine Environmental Monitoring System.93
Xiamen has also demonstrated the functionality of the selection and operation of demonstration
sites. Therefore it is recommended that the representative projects listed in Table 5.3 in Annex
5 can be developed into demonstration sites in future actions to provide participating countries
with guidance and references.
7.5.3 LMC and transboundary cooperation
LMC is an example of transboundary cooperation at a subregional level. As reflected in Table
5.4 in Annex 5, LMC has four member countries, with three of the coastal States in the SCS,
and China being one of its Dialogue Partners. It has established the Lancang Mekong
Environmental Cooperation Centre as the major institutional arrangement. The Lancang
Mekong Environmental Cooperation Centre issued the LMC Environmental Strategy 20182022 as the action plan for transboundary cooperative activities. 94 Based on subregional
conditions, the LMC Environmental Strategy 2018-2022 focuses on capacity-building,
knowledge sharing, ecosystem management and biodiversity conservation.
The LMC Environmental Strategy 2018-2022 is instructive in providing clear cooperation
objectives and principles, most importantly, the priority areas of cooperation. The priority areas
of cooperation specify a high-level exchange on policies, capacity-building programmes,
ecosystem management, sustainable development, climate change impact mitigation and
information management.95 The financial mechanism of LMC Environmental Strategy 20182022 comes from multiple sources including the LMC Fund and the Chinese government. 96 It
is noted, LMC Environmental Strategy 2018-2022 shares some similarities with the COBSEA
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RAP MALI in planning and institutional arrangements. Both of them provide detailed
instructions regarding cooperation principles and priority areas of action for member States.
COBSEA RAP MALI is carried out in the whole region, with a proposal to incorporate the
RC3S as an RAC. LMC Environmental Strategy 2018-2022 is adopted by subregional riparian
countries, with the establishment of a Lancang Mekong Environmental Cooperation Centre as
the agency responsible for the implementation.
LMC experience could provide references for transboundary cooperation in the following three
ways.
(1) To ensure active participation of all transboundary countries
The establishment and operation of the LMC has demonstrated collaboration among riparian
countries and regional expertise. Unlike other regional and subregional organisations and
projects, LMC is ‘local’ to the Lancang-Mekong watershed. As analysed in Chapters 5 and 6,
some regional initiatives rely too heavily on support, knowledge and expertise from outside
the region.97 The example of LMC has proved the feasibility of regional leadership. In addition,
a self-regulated regional initiative is better aware of regional features and conditions, both
ecological and economic. This argument is not denying the achievement of UNEP RSP,
however, UNEP RSP works on a model that has been promoted and applied worldwide, which
does not necessarily consider regional characteristics when it works on plans for each region.98
As a self-motivated cooperative program, the LMC practices enrich subregional knowledge for
regional projects led by international organisations including UNEP RSP. In its
implementation, LMC also welcomes cooperation and participation with international
organisations.
(2) The commitment of contributions from participating countries, securing financial
support for the operation
The financial mechanism for the implementation of LMC Environmental Strategy 2018-2022
is based on diverse sources. The financial mechanism receives support from the LMC Fund,
international partners, national and regional organisations, the private sector and other member
States. This financial arrangement guaranteed the operation of LMC at its starting stage and it
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ensures financial support from the region, with more consideration and decision-making about
specific conditions and demands. Contributions from the participating States may ensure more
subjectivity and motivation in participation and take the transboundary cooperation to the next
level of efficiency.
(3) The focus on the facilitative role of the LMC initiative, and the aim to improve the
capacity of environmental governance and management.
As the obligations of environmental protection and the conservation of biodiversity have been
provided in international conventions to which riparian countries are parties, the LMC initiative
has further emphasised the capacity-building aspects for member States in environmental
protection and management. The training programmes for managerial skills, planning
capacities and the organisation of roundtable discussions for the private sector can enhance
governance and management of resources in the Lancang-Mekong Basin by riparian countries,
and can gradually form a network of subregional expertise.
Other subregions including the Coral Triangle (Indonesia, Malaysia and the Philippines) and
the Gulf of Tonkin (China and Vietnam) could employ the LMC model and carry out
transboundary cooperative projects.
To summarise this section, a regional organisation can devise and develop an action plan for a
marine environmental issue in the SCS region (the ones that are proposed to be assessed in
Table 5.2 in Annex 5, for instance). Subsequently, demonstration sites and pilot projects can
test the implementability of the related action plans. Experience and lessons drawn from
demonstration site practices could be applied and modified in subsequent projects. Within this
regional organisation, neighbouring countries could plan for subregional transboundary
cooperation, incorporating demonstration sites on different marine environmental themes and
working on specific transboundary issues (as demonstrated in Figure 7.5 and Figure 7.6 below).
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Figure 7.5: Add-ons to the existing regional organisations, instruments and representative
activities and roles

Figure 7.6: Possible combination of regional action plans, demonstration sites and
subregional transboundary cooperation discussed in section 7.5
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7.6 Conclusion
This Chapter has examined options for enhancing regional cooperation on marine
environmental protection in the SCS, based on previous discussion of legal documents,
management approaches and practices in both the SCS and other regions. It has provided
detailed, timely and practically-oriented recommendations from both policy and practice
perspectives, including soft law instruments, implementation measures and institutional
arrangements (Figure 7.7).

Figure 7.7: Future pathways for the coastal States in the SCS recommended in this study
The international legal frameworks, including principles, conventions and soft law instruments,
have provided guidance for regional practice on marine environmental protection for coastal
States to perform obligations and take action. Coastal States bordering the SCS have acceded
to or ratified important international conventions including UNCLOS and CBD. Articles 123,
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192, 194, 197 and 204-206 of UNCLOS provide obligations for States to protect and preserve
the marine environment, with specifications about reporting and communication. Coastal
States bordering enclosed and semi-enclosed seas should cooperate on issues including the
coordination of implementation of rights and duties with respect to the protection of the marine
environment. CBD, together with its Jakarta Mandate and relevant decisions on integrated
marine and coastal area management and marine protected areas, provides obligations and
guidance for the conservation of biodiversity and the duty to cooperate. International
organisations, especially UNEP, have provided financial and technical support in establishing
regional bodies for marine environmental protection in the SCS region, as well as capacitybuilding projects in different forms including regional workshops and onsite experts. At the
same time, international organisations have paid attention to the formation of networks of
regional expertise on marine environmental protection issues, which aims to promote the SCS
region towards self-sufficient capacities.
Owing to the international legal frameworks and guidance from international organisations, a
common regional understanding of the international legal frameworks for marine
environmental protection has been formed, and there have been regional institutional
arrangements and projects to facilitate the performance of obligations under applicable
international law. More attention needs to be given, however, to regional and national efforts
in implementation. The SCS has its own regional conditions including the ASEAN Way,
economic development demands, dependence on fisheries as livelihood, and densely populated
coastal areas. In regional planning and negotiations, how to choose the commonalities or
drivers in designing regional cooperative projects is a key factor. Previous drivers include
marine pollution and the conservation of key habitats including coral reefs, mangroves and
seagrass.
In the SCS region, one condition to be noted in the implementation of the marine environmental
protection policies and measures is the geopolitical situation. Coastal States have been making
efforts to maintain a peaceful and steady environment; nevertheless, disparities in national
interests and understanding of international relations and international law have prevented
coastal States from a higher level of regionally concerted actions. Despite different
understandings and ideologies, the importance and urgency of protecting the marine
environment is widely recognised by coastal States. Based on this regional consensus, more
relevant and specific policies, initiatives and programmes could be promoted and carried out.
292

These concerted actions could also contribute to a peaceful and steady regional environment
for each Coastal State to develop. Coastal States bordering the SCS are undoubtedly the major
players participating in regional issues including marine environmental protection. Therefore,
regional inclusiveness and consensus-building are essential for future cooperative actions.
Practical management approaches that could be used in ocean governance have been inspired
and adjusted from a set of tools, including the ones that were discussed in Chapter 4 and based
on analysis of regional practices in Chapter 5. The integrated management approach, especially
the employment of MSP, EIA, and MPAs, is recommended for the SCS region. The SCS region
and coastal States have employed the integrated management approach through programmes
including the AHP programme and the PEMSEA ICM project. Therefore, regional
coordination and scaling up of existing programmes, with guidelines and technical reports on
specific practices regarding the integrated management approach would be of value to the SCS
region.
Based on studies and critical analyses in previous chapters, this Chapter further discusses
legally binding instruments and soft law instruments as options for coastal States in the SCS
region. Due to its regional conditions, the SCS cooperation on marine environmental protection
has been based on soft law instruments. To achieve more effective outcomes, coastal States
can enhance regional cooperation by establishing RACs and promoting the participation of
regional intergovernmental organisations. Some specific regional conventions and protocols
on relevant issues might be concluded as legally binding instruments in future practice.
This Chapter then continues to propose three distinct dimensions for future action. It first
proposes carrying out regional diagnostic analyses, with questions for coastal States to conduct
surveys and scientific research. This Chapter discusses how to better implement existing
regional programmes and initiatives with the answers to three questions (what to protect, what
to enhance and what to mitigate in marine environmental protection). Specific facilitative
measures on the coordination of regional programmes and capacity-building for the
implementation of the integrated management approach are discussed. At the end of this
Chapter, three examples are chosen as possibilities for scaling up in future actions, including
the development and operation of action plans on specific maritime issues, using
demonstrations sites and transboundary cooperative actions in subregions.
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The SCS region has developed its own methods for regional cooperation on marine
environmental protection over decades of practice, and among them, the most important are
regional consensus and broad regional participation. After decades of efforts, marine
environmental protection, an enduring, compelling and increasingly urgent issue, is a dynamic
and comprehensive topic in the SCS region. It calls for contributions from sectors including
law, policy, economy and science, as well as international relations. Urgent threats impacting
the marine environment, make a unique SCS solution necessary and essential. A tailored SCS
solution, instead of blindly emulating practice in other regions, could be a contribution to
options for enhancing regional cooperation on marine environmental protection.
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Chapter 8
Conclusion
8.1 Review of the Study
This thesis set out to seek options and elaborate policy recommendations for coastal States to
enhance regional cooperation on marine environmental protection, against the background of
unresolved territorial and maritime delimitation disputes in the South China Sea (SCS) region.
The SCS coastal States have not concluded particular regional agreements on environmental
protection. Nevertheless, existing international conventions and programmes organised by
international and regional organisations have provided a range of obligations, guidance and
assistance for coastal States in the SCS region to carry out their commitments to protect the
marine and coastal environment, habitats and species and to reduce marine pollution.
Consequently, coastal States in the SCS have collaboratively incorporated the theme ‘marine
environmental protection’ into a number of regional strategies and plans. Because existing
projects and initiatives are not yet fully effective for marine environmental protection in the
SCS, detailed implementation plans and actions are needed for the actual realisation of these
grand visions in future regional and national actions. By conducting a detailed and
comprehensive analysis of the existing mechanisms for marine environmental cooperation
relevant to the SCS, this thesis has provided an array of recommended options, which allow
coastal States to carry out the protection of important habitats and species, scaling up
representative regional marine and coastal management projects and developing more
coordinated transboundary cooperation. The scope of these suggested options includes possible
actions at regional and subregional levels, comprehensive regional action plans as well as
specific protection and conservation measures that coastal States can take.1
To reach the research aim of providing recommendations for enhancing cooperative protection
of the regional marine environment and the conservation of biodiversity in the SCS region, the
thesis critically examined the international legal frameworks for marine environmental
protection and preservation and their application to the SCS, laying down legal and theoretical
foundations for further discussion. It then analysed the implementation of the integrated
management approach, specifying marine spatial planning (MSP), environmental impact

1

See sections 7.3-7.5 in Chapter 7.
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assessment (EIA) and marine protected areas (MPAs) as providing practical tools for marine
and coastal management for coastal States in the SCS. This thesis further evaluated the
previous and ongoing regional practices of marine environment cooperation in the SCS to
discover their potential adjustment and scaling-up potential. In order to gather lessons and
experience for coastal States in the SCS, case studies on representative regional practices in
other semi-enclosed seas, namely the Mediterranean Sea and Caribbean Sea, were carried out.
To conclude, this thesis discussed options and identified recommendations to fill in the gaps in
regional cooperation on marine environmental protection in the SCS.
Specifically, this study started with a review of the marine status of the SCS, which included
significant habitats (coral reefs, wetlands and mangroves, seagrass and seamounts), fisheries
governance, urbanisation and land-based pollution in marine and coastal areas, as well as
climate change impacts.2 These areas of concern served as thematic issues in the following
discussions on how to enhance marine environmental protection and the conservation of
biodiversity in this thesis. This study has examined the international legal frameworks for
environmental protection, both legally binding agreements and soft law instruments, to form
the theoretical and legal foundations of discussions. The legally binding instruments and soft
law instruments have provided the sources of States’ responsibilities and guidance for actiontaking. The general legal principles, including the sustainable development principle and the
precautionary principle, have significantly influenced environmental protection practices at
different levels. International conventions, especially the United Nations Convention on the
Law of the Sea (UNCLOS)3 and the Convention on Biological Diversity (CBD),4 have guided
States in important themes including the protection and preservation of the marine environment,
global and regional cooperation, the transfer of technology and the conservation and
sustainable use of biodiversity.5
In response to the urgent need to reverse marine environmental degradation, the integrated
management approach for marine and coastal areas has emerged, especially as marine pollution
does not recognise political boundaries set by States. MSP, EIA and MPAs have played

2

See section 2.2 in Chapter 2.
United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 3
(entered into force 16 November 1994) ('UNCLOS').
4
Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79 (entered into force 29
December 1993) ('CBD').
5
See sections 3.2 and 3.3 in Chapter 3.
3

296

important roles in putting the concept of integrated marine environmental management into
practice in different regions of the world together with the development and influence of marine
scientific research. The discussions on the integrated management approach and its
applications have provided guidance for SCS coastal States in their marine and coastal
management activities.6
The Mediterranean Sea and the Caribbean Sea regions have adopted legally binding
conventions and protocols, as well as setting up institutional arrangements, regional activity
centres (RACs) in particular, for the conservation of marine environment under the Regional
Seas Programme (RSP) of the United Nations Environment Programme (UNEP). These
regional practices have provided lessons and experience for the SCS region in the
implementation of existing regional plans and projects.7
Over the past decades, coastal States in the SCS region have cooperated on marine
environmental protection issues, established regional bodies and adopted a set of soft law
instruments relating to marine environmental protection. These regional organisations,
programmes and projects have formed a basis for future regional cooperation.8 In particular,
the SCS community has actively taken measures in combating marine litter, implementing the
integrated coastal management (ICM) approach, albeit in an uneven manner, and promoting
transboundary cooperation between neighbouring States, all of which have developed regional
expertise and with experience can support future actions. 9 The penultimate chapter of this
thesis suggested future actions that coastal States bordering the SCS could take, including
conducting regional diagnostic analyses, facilitative measures for the proposed implementation
mechanism, as well as scaling up and revitalising some existing regional projects. Of note here
is that the recommendations made in Chapter 7 did not intend to create extra obligations for
coastal States; instead, they are based on SCS regional features and experience, focusing on
enhancing the practical implementation of existing regional projects. This is the central
contribution of this thesis. Consequently, three key conclusions are drawn:

6

See Chapter 4.
See Chapter 6.
8
See Chapter 5.
9
See Chapters 5 and 7.
7
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The first conclusion is that coastal States in the SCS are obliged to cooperate on the
protection of the marine environment and the conservation of biodiversity based on
international agreements to which they are parties. (Section 8.2.1).
The second conclusion is that based on the examination of regional cooperative
practices of marine environmental protection, SCS coastal States should focus more
on coordinated regional and national measures to implement existing regional plans
and projects, specifically measures to implement the integrated management approach,
enhance institutional arrangements and capacity-building programmes (Sections
8.2.2-4).
Consequently, the third conclusion is that to implement the existing regional plans and
projects, coastal States in the SCS can scale up their regional and subregional projects
and institutional arrangements, including conducting regional diagnostic analyses,
adopting specific action plans and establishing working groups for specific issues,
using demonstration sites and transboundary cooperation to form a comprehensive
implementation mechanism (Section 8.3).
The above section of this Chapter reviewed the discussions in the previous chapters (as
demonstrated in Figure 8.1). The following sections of this Chapter will summarise the answers
to the research questions proposed in Chapter 1 and provide suggestions for future actions and
areas of further study.
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Figure 8.1: The line of arguments of this thesis
8.2 Summaries for Research Questions and Key Findings
This section will review the research questions proposed in Chapter 1 and the findings of the
discussions and analyses undertaken to answer these research questions in respective chapters.
8.2.1 Research questions for international marine environmental legal frameworks
What are the international legal frameworks for marine environmental protection and
preservation and how do they apply to the SCS? How have the international legal
frameworks for marine environmental protection evolved?
The key finding derived from this critical analysis is that in international marine environmental
law, the sustainable development principle and the precautionary principle have emphasised
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economically and ecologically sustainable development, international cooperation and actions
taken to prevent irreversible harmful effects on the environment. International conventions,
particularly UNCLOS and CBD, have included provisions for the protection and preservation
of the marine environment, the conservation of biodiversity and global and regional
cooperation, especially scientific and technical cooperation. Coastal States in the SCS that are
member States to UNCLOS and CBD are obliged to perform their responsibilities on the use
of oceans and natural resources under these two international conventions.
The sustainable development principle is unique in identifying the interdependence of
economic development and environmental issues, which calls for international cooperation and
institutional reform.10 Global guidance for the implementation of the sustainable development
principle includes Chapter 17 of UNCED Agenda 21, the 2000 Millennium Development
Goals (MDGs), especially MDG 7, and the 2015 Sustainable Development Goals (SDGs),
especially SDG 14 under the United Nations 2030 Agenda for Sustainable Development. The
United Nations further promotes the United Nations Decade of Ocean Science for Sustainable
Development to ensure that ocean science can support sustainable development.

11

The

implementation of the sustainable development principle has been clearly demonstrated in
regional practices, including adopting the Sustainable Development Strategy for the Seas of
East Asia (SDS-SEA) under the Partnerships in Environmental Management for the Seas of
East Asia (PEMSEA).12
The precautionary principle emerged in response to the uncertainty of harmful effects on the
environment from proposed activities and the need to prevent irreversible damage to the marine
environment. The precautionary principle requires that in the situation of threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.13 Due to the dynamic nature and
interconnectedness of the ocean, the formulation and observation of anticipatory policies and
the prevention of adverse environmental impacts are critical. The precautionary principle
requires States to consider possible negative impacts from proposed activities on the coastal

10

World Commission on Environment and Development (WCED), Our Common Future (1987) (Brundtland
Report).
11
See section 3.3.3 in Chapter 3.
12
See section 5.3.3 in Chapter 5.
13
UNGA, Report of the United Nations Conference on Environment and Development, A/CONF.151/26 (Vol. I)
(12 August 1992) annex I (‘Rio Declaration’).
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and marine environment at the earliest possible stages of the decision-making processes. The
contents of the precautionary principle are closely linked with the integrated management
approach and its applications were explored in Chapter 4.14
As what has been referred to as ‘the constitution of the oceans’,15 UNCLOS stipulates the
general obligation of States to protect and preserve the marine environment as well as to
strengthen cooperation and collaboration on marine environmental protection in Part XII. For
coastal States in the SCS, Part IX on enclosed and semi-enclosed seas is directly relevant. This
part of UNCLOS provides guidance on cooperation on the management, conservation,
exploration and exploitation of the marine living resources and the marine environment for
coastal States to take action. Together with other articles establishing the legal framework for
different maritime zones, these regulations undoubtedly form a legal foundation on which SCS
coastal States can carry out their regional cooperative activities on marine environmental
protection.16
The CBD serves the global community as a framework legal instrument for the conservation
of biodiversity. It contains significant definitions including those for ecosystem, in-situ
conservation and protected areas. 17 It requires member States to develop their national
strategies, action plans or programmes for the conservation and sustainable use of biological
diversity.18 Articles in the CBD emphasise the duty to cooperate directly or through competent
international organisations on matters of mutual interest for the conservation and sustainable
use of biodiversity and specifically regulate the identification and monitoring of components
of important biodiversity as well as processes and categories of activities that have, or are likely
to have, significant adverse impacts on the conservation and sustainable use of biodiversity.19
For specific protection of marine and coastal biodiversity, contracting parties expressed their
concerns and determination in protecting marine and coastal biodiversity in the 1995 Jakarta
Mandate on Marine and Coastal Biological Diversity (the Jakarta Mandate).20

14

See sections 4.2.1 and 4.3.2 in Chapter 4.
“A Constitution for the Oceans”, Remarks by T.B. (Tommy) Koh, President of the Third United Nations
Conference on the Law of the Sea,
<https://www.un.org/Depts/los/convention_agreements/texts/koh_english.pdf>. See section 3.3.2 in Chapter 3.
16
See section 3.3.2 in Chapter 3.
17
CBD art 2 and art 8; see section 3.3.3 in Chapter 3.
18
CBD art 6.
19
CBD art 5 and art 7; see section 3.3.3 in Chapter 3.
20
Secretariat of the CBD, 'The Jakarta Mandate-from Global Consensus to Global Work, Conservation and
Sustainable Use of Marine and Coastal Biological Diversity' (1995) (‘Jakarta Mandate’).
15
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This section has therefore outlined and appraised the evolution of international legal
frameworks for marine environmental protection, serves as a legal foundation for this study
(Figure 8.1).
8.2.2 Research questions for the integrated management approach
As the integrated management approach has emerged as a solution to the degradation
of the marine environment, how has it been implemented in the SCS region regionally
and nationally?
The key finding is that the integrated management approach aims to provide solutions for a
more connected and integrated ocean. MSP, EIA and MPA, with their different focuses, each
aims to tackle problems in ocean governance including spatial and temporal distribution of
maritime and coastal space, evaluation and prevention of possible negative impacts on the
marine environment, and conservation of habitats and species in certain maritime and coastal
areas, respectively.
As the traditional zonal approach does not incorporate the recognition of the ocean's
interconnectedness and dynamic ecosystems, the concept of integrated management emerged
as a solution to marine environmental issues. The integrated management approach is closely
linked to the ecosystem-based approach and the precautionary principle, with emphasis on the
integrity of marine ecosystems and the prevention of severe and irreversible damage to the
environment.
MSP emphasises both the spatial and temporal elements in ocean planning. It aims to combine
ecological values of zoning plans with their economic and social influence, demonstrating the
sustainable development principle. Developing MSP processes in the future requires
comprehensive national and transboundary action and cooperation among regional coastal
States in the SCS, including stakeholder participation, monitoring, evaluation and information
exchange.21
Principles 17 and 19 of the Rio Declaration both promote EIAs as a necessary and mandatory
domestic process when proposed activities are likely to have significant adverse impacts on the
environment, and as tools for providing prior and timely notification for potentially affected

21

See sections 4.3 and 4.6 in Chapter 4.

302

States where transboundary environment effects are possible. 22 UNCLOS regulates monitoring
and environmental assessment and emphasises the obligation to communicate reports of the
assessment results.23 As a central tool of the international law of prevention,24 EIA has grown
to be an essential part of ocean governance. To facilitate regional practices in the SCS, actions
could be taken by States including adopting regional guidelines on EIAs and regional
organisations to function as facilitating bodies for capacity-building to conduct EIAs.25
MPAs have been used in the SCS region as a significant tool for environmental protection,
habitat and biodiversity conservation. As these regional practices have been undertaken under
different regional initiatives and projects, future cooperative actions could include the
establishment of coordinated regional platforms for information exchange, capacity-building
programmes for MPA managers, scaling up the ASEAN Heritage Park (AHP) programme and
other international MPA mechanisms including the Ramsar sites for wetlands and World
Heritage Sites.26 There are two focuses of work for coastal States in the SCS concerning MPAs
in future action. One is to expand their coverage of MPAs, as it has been shown that there is a
gap between existing areas subject to MPAs and that required to achieve Aichi Target 11.27
Moreover, the second focus is to enhance the efficiency of the protection and preservation
services provided by MPAs, especially to incorporate representative MPAs and establish a
network of MPAs.28
For other regional capacity-building programmes on the implementation of the integrated
management approach, the ASEAN Centre for Biodiversity (ACB), PEMSEA and COBSEA
are appropriately positioned and well aligned in terms of their competence and experience to
work as facilitating bodies in designating and carrying out MPAs, MSP and EIAs respectively
through collaboration with international organisations (IUCN, IOC Sub-Commission for the
Western Pacific (WESTPAC) and UNEP) that have expertise in these areas.29

22

Rio Declaration, above n 13.
UNCLOS art 206.
24
The MOX Plant Case (Ireland v United Kingdom) (Separate opinion of Judge ad hoc Székely) [2001] ITLOS
Rep 89, 146.
25
See sections 4.4 and 4.6 in Chapter 4.
26
See sections 4.5 and 4.6 in Chapter 4.
27
This was discussed in section 3.3.3.2 in Chapter 3.
28
Ibid.
29
See section 7.4.2.2 in Chapter 7.
23
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8.2.3 Research questions for regional cooperation practices on marine environmental
protection in the SCS
What are the existing regional cooperation practices on marine environmental
protection in the SCS? How have they evolved?
The key finding is that SCS coastal States have made efforts to perform their obligations and
commitments under international conventions through regional initiatives on marine
environmental protection and conserving important habitats and species. Additionally, a key
founding is that more resources and future actions should be directed towards regional and
national efforts in the implementation of existing regional plans and projects. While this finding
is not unexpected, nevertheless this is a point worth underscoring. Regional intergovernmental
organisations, especially the Coordinating Body on the Seas of East Asia (COBSEA),
PEMSEA and the Association of Southeast Asian Nations (ASEAN), are the main platforms
for carrying out and coordinating future cooperative practices.
The efforts made by coastal States bordering the SCS to better protect the regional marine
environment and conserve regional biodiversity, have been mostly guided by soft law
instruments, which have been developed under the auspices of different international
organisations and regional bodies. Among them, the COBSEA is in charge of the operation of
the UNEP RSP in the East Asian Seas. PEMSEA has been focusing on building up regional
networks among member State governments, local governments, communities, institutes and
the private sector. Simultaneously, ASEAN has paid considerable attention to environmental
issues and has acted in its capacity as a regional intergovernmental body and carried out
cooperation programmes relevant to marine environmental protection at the broader regional
level. Moreover, ASEAN and China have been closely cooperating on environmental
protection, with specific institutional arrangements between both sides, including the China
ASEAN Environmental Cooperation Centre (CAEC).
The Mekong River Commission (MRC) and Lancang-Mekong Cooperation (LMC) have
included riparian countries in collaboratively managing the Lancang-Mekong River and
promoting the sustainable use of its natural resources. Transboundary cooperation has provided
neighbouring States in the SCS with examples and experience in organising and promoting
activities and projects on managing and preserving sharing resources.
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These abovementioned regional organisations and initiatives have developed regional plans
with multiple targets, formed a network of experts and scientists, and a set of management and
conservation methods, as well as promoted a regional understanding of marine environmental
management among all participants.30
Based on these discussions and analyses, Chapter 7 provided specific suggestions on separate
roles that COBSEA, PEMSEA and ASEAN could play in coordinating future implementation,
as well as extending some of their projects to other regional themes, especially the projects
carried out under the MRC and LMC on transboundary cooperation and resource
management.31
8.2.4 Research questions for case studies on the Mediterranean Sea and the Caribbean Sea
What lessons could be learned from case studies on the Mediterranean Sea and the
Caribbean Sea, for their regional practices of cooperation on marine environmental
protection?
The key findings with respect to these case studies are that the regional practices conducted by
the coastal States of the Mediterranean Sea and the Caribbean Sea have provided experience
and lessons in institutional arrangements, encouraging active member participation, application
of the convention-protocol model, and financial arrangements. The regional legally binding
conventions and protocols have provided member States with specific regulations and
responsibilities. However, as suggested by the regional practices in the Caribbean Sea, the
conclusion of regional conventions and protocols cannot necessarily guarantee their
implementation by member States. Many factors including political will, countries’ economic
development demands and national and regional capacities, including relative to one another
among the SCS coastal States, can significantly influence States’ compliance with, and
implementation of, the conventions and protocols. These analyses led to the discussions in
section 7.2 of Chapter 7, on the possible hard law and soft law options for the SCS region in
future actions. There are, however, clear distinctions between these case studies and the SCS.
In particular, there is no legally binding convention or protocol on marine environmental
protection in the SCS. However, regional States have made continuous efforts to adopt soft law
instruments and informal lawmaking on marine environmental protection and promote regional

30
31

See Chapter 5.
See sections 7.4 and 7.5 in Chapter 7.

305

collaboration. Against the background of increasing environmental degradation, the adoption
of soft law instruments is more suitable for the SCS region and accumulatively, these regional
practices could lead towards the negotiation and adoption of regional legally binding
agreements on marine environmental protection in the future.32
8.3 Recommendations for Future Actions for Coastal States in the SCS
Based on the discussions, analysis and findings contained in previous chapters, in Chapter 7,
this thesis suggested measures for regional diagnostic analyses, facilitative measures for an
implementation mechanism and specific advice on future actions including regional action
plans, demonstration sites and subregional collaboration among neighbouring States.
Firstly, the conduct of regional diagnostic analyses is advocated. This suggestion is based on
the fact that there have not been any regional transboundary diagnostic analyses of the marine
environment, important habitats, ecosystems, biodiversity status and other relevant and
essential data and statistics in this region for over ten years. The results of these proposed
regional diagnostic analyses could assist regional States in answering the important questions
of what to protect (important habitats, for instance), what to enhance (domestic laws and
regulations, for instance) and what to mitigate (marine litter, for instance). The potential
regional body to take charge of these regional diagnostic analyses is identified as the ASEAN
Working Group on Coastal and Marine Environment (AWGCME) and it could collect and
publish available data and statistics and suggest priority areas for regionally concerted future
actions.33
Secondly, to enhance implementation by assigning more specific roles to existing regional
intergovernmental organisations. The facilitative roles that existing major regional initiatives
could play were discussed according to their features and strengths of previous and existing
work. As the regional body for UNEP RSP in the East Asian Seas, COBSEA could continue
to develop its leading role as the overarching coordinating body for regional marine
environmental protection, acting as the leading regional organisation to concert regional efforts.
PEMSEA, based on its extensive network with national governments, local communities and
academic institutes, especially its regionwide network of ICM sites and the PEMSEA Network
of Local Governments for Sustainable Coastal Development (PNLG), could develop as the

32
33

See section 7.2 in Chapter 7.
See section 7.3 in Chapter 7.
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regional clearinghouse for exchanging information, data and statistics. ASEAN, considering
its status as the most influential intergovernmental organisation in this region and its close
collaboration with China, could function as the forum for regional consultations, deliberations
and cooperation on marine environmental related issues, which could motivate and secure
willingness of participating States and ensure support and participation from States.34
Lastly, three existing regional projects were discussed for possible future scaling-up. The
adoption and operation of the COBSEA Regional Action Plan on Marine Litter (COBSEA
RAP MALI) could work as a model of regional guidance on how to carry out coordinated
regional actions and activities on specific themes. It could be modified and applied to other
regional themes including the protection of coral reefs and the establishment and management
of MPAs. As one of the first two demonstration sites of the ICM project under PEMSEA, the
city of Xiamen has demonstrated a model of the implementation of the integrated management
approach in coastal areas and the instructive role of a demonstration site. The implementation
of the Lancang-Mekong Environmental Cooperation Strategy (LMC Environmental Strategy
2018-2022) under the LMC, as an instance of transboundary cooperation among riparian States,
provides experience in encouraging active participation of neighbouring States, financial
mechanisms and capacity-building programmes.35
8.4 Conclusion and Areas of Future Research
This thesis first started to seek legal solutions for protecting the marine environment and
conserving biodiversity in the SCS, including how to adopt a legally binding agreement
specific to the SCS regarding marine environmental protection, which is the solution sought
by the Mediterranean Sea and the Caribbean Sea. However, with further research on current
geopolitics and existing regional efforts of marine environmental protection, this thesis shifted
its focus and pathway to policy and more practical institutional solutions for enhancing
cooperation on this pressing regional issue. By recommending step-by-step measures for an
implementation mechanism, conducting diagnostic analyses, capacity-building and applying
regional and subregional experience to other thematic issues, this thesis synthesises and
suggests coordinated regional actions to make practical contributions to cooperative marine
environmental protection. By proposing policy and institutional measures, this thesis does not
deny the possibility or necessity of adopting regional conventions regarding marine

34
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See section 7.4 in Chapter 7.
See section 7.5 in Chapter 7.
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environmental protection; instead, the recommendations of regional actions in this thesis
ultimately hope to contribute to regional consensus building and more systematic practices.
Although this study on regional cooperation on marine environmental protection in the SCS
shall conclude for now, it is suggested that further research should continue to focus on the
following aspects, especially the regional and national practices on:
(1) Capacity-building and development programmes
Here it can be observed that disparities in capacity between SCS coastal States are likely to
inhibit cooperation on marine environment. In the SCS region, capacity-building programmes
are therefore the major means of enhancing the effectiveness and efficiency in the
implementation of regional projects. For instance, the capacity-building activities designed to
support the implementation of the COBSEA RAP MALI include regional education and
training for different target groups at different levels and sectors. Possible regional and
domestic capacity-building programmes include training for government officials, training for
MPA managers, the empowerment of local communities and the development of regional
expertise on marine science and technology.
(2) Institutional arrangements, especially RACs
As the conclusion for Chapter 5 on regional practices on marine environmental protection in
the SCS is that the focus for now should be the implementation of existing plans, instead of
putting forward new projects, better institutional arrangements for future action are of great
significance. Under COBSEA, the further development of the Indonesian Regional Capacity
Centre on Clean Seas (RC3S) as the first RAC for marine environmental protection in the SCS
is under discussion. 36 Other potential national professional institutes to be incorporated as
RACs, the establishment and operation of the management frameworks, the establishment and
maintenance of reporting and information flows between regional, national and local
authorities, and monitoring and evaluating ongoing projects are all worthy of attention.
(3) The implementation of international, regional and nationally adopted instruments
As member countries to international conventions related to marine environmental protection
and the conservation of biodiversity, States’ performance of responsibilities and compliance
36

See section 7.5.1 in Chapter 7.
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with their obligations under international law will be critical to the achievement of convention
visions. In future studies, regional and national focal points for specific international
conventions, domestic legislation corresponding to international conventions, regional and
national action plans and strategies designed for performing obligations under relevant
international agreements are important actions to be taken and indicators for evaluation.
In future practices, should territorial and maritime disputes be resolved, cooperative marine
protected areas and cooperative marine spatial planning could be carried out in currently
disputed areas. These cooperative activities call for further research as conditions and countries’
concerns and requirements could change at that time.
(4) The adoption of conventions and protocols
The possibility of concluding regional conventions and protocols on marine environmental
protection in the SCS has been discussed extensively in this thesis. To contribute to that
outcome, the collection and documentation of relevant regional and State practices that can
possibly be adopted as laws and regulations, regional forums for negotiation, compliance
mechanisms as well as the establishment and operation of the convention-protocol model are
all critical areas for further study and discussion.
(5) Interdisciplinary studies
This study focuses on a complex issue on international and regional laws and policies on marine
environmental protection and cooperation, as well as the protection and preservation practices
of coastal States that have different political considerations, national and common interests and
levels of development. It is clear that these identified problems can only be solved in a holistic,
integrative and multi or inter-disciplinary ways. That is, by drawing on a variety of different
disciplinary perspectives, including international law, marine science, spatial planning and
policymaking. Due to time and capacity limits, this thesis cannot cover other relevant topics
including geomorphology, physiography and oceanography. In future research, possibly this
study can be strengthened with interdisciplinary studies to provide holistic and comprehensive
recommendations for coastal States in the SCS. In addition, as this thesis recommends
facilitative roles for capacity-building that regional organisations can play, future
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interdisciplinary research would also benefit from these regional efforts.37 Furthermore, with
future release of more meeting reports and other primary resources, more information and
analysis can be carried out accordingly.38
Research addressing these issues would further contribute to achieving cooperation on marine
environmental protection in the SCS.

37

Section 7.4.2 in Chapter 7 recommends three facilitative roles regarding COBSEA, PEMSEA and the
ASEAN to enhance practitioners’ capabilities of carrying out MSP, EIA and establishing MPAs.
38
For instance, as mentioned in section 5.2.6 in Chapter 5 COBSEA is expanding its online database for
meeting documents and training materials < https://www.unenvironment.org/cobsea/>.
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Annexes
Annex 1: Cases concerning the implementation of EIAs under the Espoo Convention
Table 1: Cases concerning the implementation of EIAs under the Espoo Convention
Institutional

Parties
involved

Projects concerned

Typical

arrangements,

Ratification

actions taken

stakeholder

status to the

by original

participation and
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according to
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concerned

articles in the
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Espoo

of the

Convention

implementation
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planned in
the bilateral
The construction
of a bridge over
Case 1

Bulgaria,

the Danube to

Romania

support East

Both countries
are member
States to the
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European

Convention.

transportation.

agreement;
siting and
notification
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provided;
public
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was

A joint working
group was
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of the institutional
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were provided for
the construction
of the bridge.1

facilitated.
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Italy
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Both countries

A bilateral

of an undersea
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States to the
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Croatia and Italy
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for the transfer
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1

A joint body was
set up under the
bilateral
agreement to

Similar in the Pull Mills Case, as noted by judges, the provision of alternatives sites for the proposed mills was
an important issue. Pulp Mills on the River Uruguay (Argentina v Uruguay) [2010] ICJ Rep 14, 59.
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across the Adriatic

translation of

supervise the EIA

Sea of methane
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procedures.

gas.
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public
hearing.
The Cantonal of
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having given a
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construction plan,
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Case 3
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Service of Geneva
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other involvement
of Swiss
authorities in
future
environmental
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proposed project
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of the Espoo
Convention,
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of post-project
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negative impacts
on the Rhone
River.
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Two steps:
(1) EIA
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the scope of
EIA; (2) EIA
report taking
comments
from the first

Finland, the

step into

Ministry of
Employment
Case 5

Finland has
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A nuclear power
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In the process of
getting an
agreement for
building this
world-leading
nuclear waste
storage,
supportive

community
engagement had
been a critical
element,
commented by an
experienced
adviser in this
field.2

2

Elizabeth Gibney, Why Finland now leads the world in nuclear waste storage
<https://www.nature.com/news/why-finland-now-leads-the-world-in-nuclear-waste-storage-1.18903>.
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Annex 2: PEMSEA agreements, declarations, implementation plans, and their focus
Table 2: PEMSEA agreements, declarations, implementation plans, and their focus

PEMSEA Agreements, Declarations and
Implementation Plan

Main Focus

The SDS-SEA is a package of applicable
principles, relevant existing regional and
international action programmes,
agreements, instruments and
Sustainable Development Strategy for the Seas of East

implementation approaches for sustainable

Asia: Regional Implementation of the World Summit

development of the Seas of East Asia. It

on Sustainable Development Requirements for the

does not create new obligations under

Coasts and Oceans 20033

regional or international instruments but
provides a regional framework to
implement commitments that regional
States have already made, using an
integrated management approach.4

The Putrajaya Declaration is the first
regional expression of commitment to the
implementation of SDS-SEA.6 It provides a
Putrajaya Declaration of Regional Cooperation for the

strategic approach to developing and

Sustainable Development of the Seas of East Asia

managing marine and coastal resources in a

5

(Putrajaya Declaration)

sustainable manner, with thorough
consideration to the different uses,
perceptions of value, and priorities that
national governments and other

3

PEMSEA, 'Sustainable Development Strategy for the Seas of East Asia: Regional Implementation of the
World Summit on Sustainable Development Requirements for the Coasts and Oceans' (2003).
4
Ibid 10.
5
PEMSEA, 'Putrajaya Declaration of Regional Cooperation for the Sustainable Development of the Seas of
East Asia' 12 December 2003).
6
East Asian Seas Congress Ministerial Forum, 'Haikou Partnership Agreement on the Implementation of
Sustainable Development Strategy for the Seas of East Asia' (15 December 2006) para 1.
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stakeholders place on such resources. It
deploys an integrated approach and calls
for public participation of stakeholders.

Based on the spirit of the Putrajaya
Declaration, the Haikou Partnership
Haikou Partnership Agreement on the Implementation

Agreement recognises the importance and

of Sustainable Development Strategy for the Seas of

urgency of putting collaborative efforts

East Asia (Haikou Partnership Agreement)7

into the implementation of the SDS-SEA,
for regional economic cooperation and
integration.8

The Legal Personality Agreement was
Agreement Recognising the International Legal

signed to facilitate PEMSEA’s

Personality of PEMSEA (Legal Personality

transformation from a project-based

Agreement)9

arrangement to a regional mechanism for
the implementation of the SDS-SEA.

As the midterm implementation plan for
Sustainable Development Strategy for the Seas of East
Asia (SDS-SEA) Implementation Plan (2012-2016)10

SDS-SEA, it frames the sustainable
development of coastal areas through ICM,
self-sustaining mechanisms and supporting
institutional arrangements.

7

PEMSEA, 'Partnership Operating Arrangements for the Implementation of the Sustainable Development
Strategy for the Seas of East Asia' (16 December 2006).
8
Ibid para 2.
9
Agreement Recognizing the International Legal Personality of the Partnerships in Environmental Management
for the Seas of East Asia, Cambodia, China, North Korea, Indonesia, Laos, South Korea, Philippines, Timor
Leste, signed 26 November 2009.
10
PEMSEA, 'Sustainable Development Strategy for the Seas of East Asia (SDS-SEA) Implementation Plan
2012-2016' (2012).
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This updated SDS-SEA includes regional
strategy, ocean-related international
instruments and obligations adopted by
regional States that are relevant to the
Sustainable Development Strategy for the Seas of East
Asia (SDS-SEA) 201511

sustainable development of coastal and
marine areas, as well as changing
conditions, new knowledge and capacities
in this region.12 The newly added ‘Adapt’
strategy was raised due to the urgent threat
from climate change and the imminent
needs of risk management.
The SDS-SEA Implementation Plan 20182022 identifies expected outcomes,
indicators and targeted actions and
schedules for priority governance and
management programmes that contribute to

Sustainable Development Strategy for the Seas of East
Asia Implementation Plan 2018-202213

the sustainable development of oceans and
coasts and blue economy growth in the
region over the next 5 years. The SDS-SEA
Implementation Plan 2018- 2022 highlights
the international and regional instruments,
commitments or targets that are most
related to each priority management
program and governance programmes.14

11

PEMSEA, 'Sustainable Development Strategy for the Seas of East Asia (SDS-SEA)' (PEMSEA, 2015).
Ibid 17.
13
PEMSEA, 'Sustainable Development Strategy for the Seas of East Asia Implementation Plan 2018-2022 '
(PEMSEA, 2018).
14
Ibid 1.
12
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Annex 3: Institutional arrangements for the implementation of the SDS-SEA
Table 3: Institutional arrangements for the implementation of the SDS-SEA

The EAS Partnership Council acts as the governing body
of PEMSEA. The EAS Partnership Council is conducted in
two sessions. A Technical Session is attended by
government representatives, as well as concerned
The East Asian Seas (EAS)

stakeholder partners, and focuses on technical matters

Partnership Council

relating to the implementation of the SDS-SEA. The
Intergovernmental Session is limited to government
representatives, this session is responsible for policy
matters and adoption of the recommendations of the
Technical Session.
The PRF comprises two functional units: Secretariat
Services and Technical Services. The PRF Secretariat
Services, which acts as the Secretariat to the EAS
Partnership Council and the Executive Committee. The
Secretariat Services organises the EAS Partnership Council
and Executive Committee meetings and coordinates SDS-

The PEMSEA Resource Facility

SEA implementation at the national level, coordinates

(PRF)

various networks set up by PEMSEA, facilitates
information dissemination and capacity-building, and
prepares the triennial EAS Congress, Ministerial Forum,
and other major workshops. The PRF Technical Services
implements projects and programmes, conducts training
courses, and provides technical assistance to interested
countries and provide other technical supports.
The RPF is a trust fund built up from donor contributions

The Regional Partnership Fund (RPF)

and other income arising from the sale of goods
(publications and software, for instance) and services from
the PRF Technical Services. The RPF Fund is used for

319

specific activities toward attaining the goals and objectives
of PEMSEA. By operationalising the RPF, PEMSEA
hopes to gradually shift from being dependent on external
sponsorship to functioning with multiple sources of
financial income. The SDS-SEA and the Programme of
Activities can provide a framework through which donors
and sponsors can identify the projects and activities and
provide the support.

The EAS Congress takes place every three years, bringing
together stakeholders, experts, regional partners, and other
actors from around the world to evaluate progress in the
implementation of the regional strategy and to share their
The EAS Congress

experience and exchange information or ideas in different
areas of concern on the sustainable development of coasts
and oceans. The event includes an international conference,
a Ministerial Forum, exhibits, and other side events. A total
of more than 4,700 participants have taken part in the past
four congresses.15

The Ministerial Forum is held to be an integral part of the
EAS Congress and is attended by ocean-related ministers
The Ministerial Forum

from the participating countries of PEMSEA. The
Ministerial Forum allows ministers to review the status of
implementation of the SDS-SEA, renew commitments, and
set new policy directions.

15

Aimee T Gonzales et al, 'A Review of Intergovernmental Collaboration in Ecosystem-based Governance of the
Large Marine Ecosystems of East Asia' (2019) Deep Sea Research Part II: Topical Studies in Oceanography 112.
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Annex 4: Common problems and solutions in coastal areas16 and actions taken in the
Caribbean Sea region
Common problems and solutions in coastal areas and actions taken in the Caribbean Sea
region
Issues and problems

Suggested effective
actions

Examples of domestic and cooperative
actions taken by the Caribbean Sea
coastal States
(1) The Caribbean Billfish

Depletion of inshore

Sustainable fisheries

commercial and

management for long-

recreational fisheries

term productivity;

from overfishing

possible limited entry

Project;17 (2) Developing
Organisational Capacity for
Ecosystem Stewardship and
Livelihoods in Caribbean
Small-scale fisheries
(StewardFish).18
(1) The adoption and implementation

Degradation of coastal
habitats

Improved

of the SPAW Protocol, and the

management of

operation of the SPAW RAC; (2)

biodiversity

The Caribbean Area Network and
Forum (CaMPAM).19

Damage to coastal areas
from uncontrolled
development

Control of coastal
development through

16

(1) Coastal Zone Management Unit in
Barbados;20 (2) Costa Rica ProPoor Coastal Zone Management.21

UNEP Caribbean Environment Programme, 'Guidelines for Integrated Planning and Management of Coastal
and Marine Areas in the Wider Caribbean Region' (UNEP Caribbean Environment Programme, 1996) 15.
17
The Billfish Management and Conservation Plan aims at tackling the overfishing issues in the Caribbean Sea,
targeting the decline in the number of billfish species in the Atlantic, is an important source of income. The
Caribbean Billfish Project develops conservation actions that stop unsustainable taking of billfish and increases
their commercial value in the Caribbean region. This regional fishery management project is an example of a
regional response to the climate change impact. FAO, 'The Caribbean Billfish Management and Conservation
Plan' (2019) x.
18
Developing Organisational Capacity for Ecosystem Stewardship and Livelihoods in Caribbean Small-Scale
Fisheries (StewardFish) <https://www.thegef.org/project/developing-organizational-capacity-ecosystemstewardship-and-livelihoods-caribbean-small>.
19
CaMPAM Network and Forum <http://campam.gcfi.org/>; Featured Projects supporting CLME+ SAP
implementation <https://clmeplus.org/other-projects-initiatives/>; Strengthening and Management of Protected
Areas in the Wider Caribbean Region <http://cep.unep.org/content/about-cep/spaw/strengthening-andmanagement-of-protected-areas-in-the-wider-caribbean-region>.
20
Barbados Integrated Government Coastal Zone Management Unit <http://www.coastal.gov.bb/>.
21
The International Federation of Surveyors (FIG), 'Costa Rica Declaration Pro-Poor Coastal Zone
Management' (June 2008).
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planning, zoning and
permitting procedures
Water pollution from oil,
sewage, urban runoff and
sediments

Improved control of
watershed effluents
and urban waste
disposal practices

The adoption and implementation of
the Land-based Pollution Protocol and
the Oil Spills Protocol.

‘Special Area’
management planning,
Harbor and estuarine

including use of EIA

pollution, congestion,

process, for harbours,

and siltation

wetlands, estuaries,

Articles on EIAs in the SPAW
Protocol.

industrial sites, and
urban areas
Nutrient pollution of
coastal waters from
agricultural fertilisers
and pesticides

Development of nonpoint source pollution
control programme

The Caribbean and North Brazil Shelf
LMEs (CLME+) project, which
coordinates implementation with the
Land-based Pollution Protocol.

Landscape
management and
Loss of scenic landscapes

easement strategies to

and seascapes, and

protect historic areas

historic sites

protect scenic
coastlines and historic

UNESCO World Heritage Sites,
Belize Barrier Reef Reserve System,
as the largest barrier reef in the
northern hemisphere.22

sites

22

Belize Barrier Reef Reserve System <https://whc.unesco.org/en/list/764>.
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Annex 5: Recommendations for the proposed regional diagnostic analyses
Table 5.1: A general structure of the proposed regional diagnostic analyses for each Coastal State
Regional features and
Themes

Questions

projects to be considered in
regional diagnostic analyses
(1) High level of coral reef
biodiversity in this

(1) Coral reefs → if the
coastal States is a

1.Baseline
information: the
status of the
marine
environment in

region.24
(2) High level of wetland

member party to CTI-

biodiversity in this

CFF

region.25

Important
Habitats23 (see

(2) Mangroves

detailed

(3) Wetlands

questions in

(4) Seagrasses

table 5.2 below)

(5) Protected areas of

Projects and Special

important habitats

Executing Agencies

the SCS

(6) Endemic species of

(discussed in

related habitats

Chapter 2)

(3) The operation of CTICFF.
(4) Demonstration Sites, Pilot

(SEAs) on coral reefs,
mangroves, seagrass and
wetlands under the SCS
Project26

(1) Sources of pollution
Marine pollution

(2) National legislation
and regulations on
marine pollution

23

(1) SEAs on pollution under
the SCS Project27
(2) COBSEA RAP MALI28

Chapter 2 included seamounts as important habitats in the SCS, considering the difficulties in data collection
and data analysis, this table does not include seamounts.
24
Lauretta Burke et al, Reefs at Risk Revisited in the Coral Triangle (World Resources Institute, 2012).
25
Brij Gopal, 'Future of Wetlands in Tropical and Subtropical Asia, Especially in the Face of Climate Change'
(2013) 75(1) Aquatic Sciences 39; also see section 2.2.2 in chapter 2.
26
J.C. Pernetta, Terminal Report February 2020 to December 2008 of the Project Director to the United Nations
Environment Programme, the Global Environment Facility and the Project Steering Committee for the
UNEP/GEF Project entitled Reversing Environmental Degradation Trends in the South China Sea and Gulf of
Thailand, Project No GF/2730-02-4340 (25 February 2009) 27 (‘Terminal Report of SCS Project’).
27
Ibid 14.
28
See section 7.5.1 in chapter 7.
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(3) Pollution and waste
management programme
under PEMSEA29
Overexploitation
of living
resources

2.International
Treaties relating
to marine

Is the coastal

environmental

State a member

protection

party to:

(discussed in
Chapter 3)

(1) Fishing industry status

(1) Regional Fisheries

(2) Overfishing

Refugia, established under

(3) Destructive fishing

SCS Project30

practices

(2) SEAFDEC31

(1) UNCLOS
(2) CBD32
(3) The Convention on
International Trade in
Endangered Species of
Wild Fauna and Flora
(CITES)33
See Table 3.1 in Chapter 3 for
(4) Convention
Concerning the
State ratification status to
Protection of the
international treaties relating
World Cultural and
Natural Heritage
to marine environmental
(World Heritage
protection in the SCS
Convention)34
(5) Convention on
Wetlands of
International
Importance especially
as Waterfowl Habitat
(Ramsar Convention)35
(6) CMS 36

29

Pollution and Waste Managemen <http://pemsea.org/our-work/pollution-and-waste-management>.
Fishery Refugia under the UNEP-GEF SCS Project, see section 2.3 in Chapter 2.
31
Southeast Asian Fisheries Development Centr <https://www.seafdec.org.ph/>.
32
Further questions: If the coastal State has submitted the National Biodiversity Strategies and Action Plans
(NBSAP) and national reports?
33
Convention on International Trade in Endangered Species of Wild Fauna and Flora 993 UNTS 243 (entered
into force 1 July 1975) (‘CITES’)
34
Convention Concerning the Protection of the World Cultural and Natural Heritage, 1037 UNTS 151 (entered
into force 17 December 1975) ('World Heritage Convention'). Further question: what is the number of coastal
Natural Heritage Sites bordering the SCS?
35
Convention on Wetlands of International Importance especially as Waterfowl Habitat, 996 UNTC 245 (entered
into force 21 December 1975) ('Ramsar Convention'). Further question: what is the number of coastal Ramsar
Sites bordering the SCS?
36
Convention on the Conservation of Migratory Species of Wild Animals, opened for signature 23 June 1979,
1651 UNTS 333 (entered into force 1 November 1983); The Memorandum of Understanding on the Conservation
and Management of Marine Turtles and their Habitats of the Indian Ocean and South-East Asia (IOSEA Marine
Turtle MOU) <https://www.cms.int/en/legalinstrument/iosea-marine-turtles>. Memorandum of Understanding
on the Conservation and Management of Dugongs (Dugong dugon) and their Habitats throughout their Range,
<https://www.cms.int/dugong/en/page/mou-text>. Further questions: a. If the coastal State has participated in the
Marine Turtle Memorandum of Understanding under the Convention of Migratory Species (CMS Marine Turtle
30
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Whether the Coastal State:
(1) Has incorporated
integrated management
approach in national
policies related to
marine environmental
protection?
(2) Has regulations on the
National
3.The

legislation and

implementation

regulations

of the integrated

application of MSP?
(3) Requires public and
private sectors to
conduct EIAs prior to
undertaking certain

management

activities that might

approach

have significant

(discussed in

adverse impacts on the

Chapter 4)

environment?

(1) NIPAS, the Philippines;37
(2) Coastal Forest Decree,
Vietnam;38
(3) National Marine
Functional Zoning, 20112020, China;39
(4) Regulations on Nature
Reserves 1994, China;40
(5) The Tun Mustapha Park
Zoning Plan, Malaysia;41
(6) The Environmental
Quality Act 1974,
Malaysia.42

(4) Has regulations on
establishing and
managing MPAs?
(1) Ecological red line policy,
China43
Representatives

(2) The National System of

projects

MPAs, as per Decision
No.742/QDTTG 2010,
Vietnam44

MOU)? b. If the coastal State has participated in the Memorandum of Understanding on the Conservation and
Management of Dugongs and their Habitats throughout their Range (CMS Dugong MOU)?
37
See section 4.5.2.2 in Chapter 4.
38
See section 4.2 3 in Chapter 4.
39
Status of MSP by Phases of Planning in Countries with MSP Initiatives <http://msp.ioc-unesco.org/worldapplications/status_of_msp/>; see section 4.3.3 in Chapter 4.
40
See section 4.5.2.1 in Chapter 4.
41
See section 4.6.2 in Chapter 4.
42
See section 4.6.3 in Chapter 4.
43
See section 4.3.3 in Chapter 4.
44
See section 4.6.4 in Chapter 4.
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(3) ASEAN Heritage Park
(AHP) Programme, ACB
(1) SCS Project,
4.The

UNEP/Global

participation in

Environment Facility

cooperative

(1) COBSEA

regional practices

Whether the

(2) PEMSEA

on marine

Coastal State is a

(3) ASEAN-China

environmental

member party to

protection (also

Cooperation
(4) MRC and LMC

see table 5.3 in

(GEF)45
(2) ICM Sites and ICM Code,
PEMSEA46
(3) ACB-China Cooperation
Centre, ASEAN-China47
(4) Mekong-Lancang

Annex 5 below)

Cooperation Strategy,
LMC48

45

See section 5.2.5 in Chapter 5.
See section 5.3.4 in Chapter 5.
47
See section 5.4.3 in Chapter 5.
48
See section 5.5.2 in Chapter 5.
46
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Table 5.2: Proposed regional diagnostic analysis questions for collecting baseline information for the SCS
coastal States
Existing and
SCS Coastal State A

Theme

Current
status

future actions in
protection,
preservation or
prevention

Participation in related
regional programmes and
representative national
activities (Ramsar Sites,
World Heritage Sites,
AHP, for instance)

Coral Reefs
Mangroves
Seagrasses
Important habitats

Wetlands
Protected areas of
signature habitats
Endemic species of
related habitats
Fisheries industry
status

Overexploitation of
living resources

Overfishing
Destructive fishing
practices

Pollution (questions

Main sources of

adapted from COBSEA

land-based pollution

RAP MALI)49

Main sources of seabased pollution

49

Report of the 24th Intergovernmental Meeting of the Coordinating Body on the Seas of East Asia,
UNEP/COBSEA IGM 24/4 (16 July 2019) 9.
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National legislation,

Monitoring, reporting and

regulations and

funding mechanisms in

action plans on

place

marine litter
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Table 5.3: Proposed questions for reviewing institutional arrangements in important regional
organisations
Regional organisations

Institutional

Representative regional achievements and

arrangements

possibilities of future scaling up in the SCS region
(1) East Asian Seas Trust Fund (Financial

COBSEA

mechanism)50

PEMSEA

(2) PEMSEA Resource Facility (A regional

(1) Financial
ASEAN-China

network of experts)51

mechanism.

(3) The Regional Partnership Fund (RPF) of

(2) A regional

PEMSEA (Financial mechanism)52

database,

(4) LMC Fund (Financial mechanism)53

information

(5) COBSEA Coordinating Centre for

exchange

information, data and statistics exchange in

centre.

the region (Regional database)54

(3) A regional

(6) ACB (Regional database, possible

network of

establishment and development of a RAC)55

experts.

(7) PEMSEA ICM Learning Centres and

(4) A regional
MRC-LMC

Centres of Excellence (Regional networks

agency,

of experts, possible establishment and

possible
establishment
and
development
of a RAC.

development of a RAC)56
(8) ASEAN Working Group on Nature
Conservation and Biodiversity (AWGNCB)
(Regional agency, possible establishment
and development of a RAC)57
(9) ASEAN Working Group on Coastal and
Marine Environment (AWGCME)

50

See section 5.2.3 in Chapter 5.
See section 5.3.3 in Chapter 5.
52
See section 5.3.3 in Chapter 5.
53
See section 7.5.3 in Chapter 7.
54
See section 5.2.4 in Chapter 5.
55
Especially its publications of ASEAN Biodiversity Outlooks, see section 5.4.2 in Chapter 5.
56
See section 5.3.5 in Chapter 5.
57
See section 5.4.2 in Chapter 5 and figure 7.2 in Chapter 7.
51
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(Regional agency, possible establishment
and development of a RAC)58
(10)

LMC Environmental Strategy 20182022 (Regional strategy)59

58
59

See section 5.4.2 in Chapter 5 and figure 7.2 in Chapter 7.
See section 5.5.2 in Chapter 5 and section 7.5.3 in Chapter 7.
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Table 5.4: State participation in critical regional organisations and initiatives
CTI-

SEAF

CFF

DEC

X

X

√

√

X

√

X

X

COBSEA PEMSEA

ASEAN MRC and LMC

Brunei

X

X

√

Cambodia

√

√

√

√ (as a
China

√

√

X

Dialogue
Partner)

Indonesia

√

√

√

X

√

√

√

X

√

√

√

X

X

√

√

√

X

√

Participants of
Malaysia

√

the Reporting
System and
PNLG.60

Singapore

√

√
Participants of

Thailand

√

the Reporting
System and
PNLG.61

The Philippines

√

√

√

X

√

√

Vietnam

√

√

√

√

X

√

60

Malaysia participates in the ICM Sites programme, reports to and publishes the State of Coasts of Malaysia,
and participates in the PEMSEA Network of Local Government for Sustainable Coastal Development (PNLG).
61
Thailand participates in the PEMSEA council meetings as an observer, participates in the ICM Sites,
participates in the ICM Learning Centres programme, reports, publishes the State of Coasts of Thailand and
participates in the PNLG.
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